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KOR upon 3 Judgment given in this 
and the Error aſſigned was, that in an 4 Nimpfr 

Men, between the Verdict and] dpment one of them dies; and 
notwithſtanding Judgment was given, and upon this it was de- 
1 if Error lieth here; for it was ſaid, that this Court can- 
n Judg vent, except it be for Error in PFo- 

and not Error in fare ; but it was ſaid en the ather Part 
that in Gourney's Caſe, where an Infant appeared by Attorney, 
whereas he was to appear by Guardian, and Recovery was had 
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and Error brought; and for this Error in fait Ju 

reverſed. And it was afterwards adjudged that the Writ of Er. 
Jod, a ing that did not lie in their (PROP tl by it 

was clearly agreed, that- 6, Death of one of the Parties did abate: 

the Writ, and the Judgment was reverſed, Vide poſt. 
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wrt te have a Super ſedeas; and it was agreed, that it was in the 

Diſcretion of the Chief. Juſtice ex officio to allow a Writ of Error, 

but, becauſe it was of great Conſequence, he took the Advice of 

the Court, and it was agreed, that a Writ of Error was a Su- 
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eny the Party a.Superſedcas £ But becauſe the Writ of Error was 
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12 ; And alt o' it be uſual, if th :ipal render his Body 
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of. Trover 


2 


18s Converſion: of a Style 764. 


Horſe, and had a Verdict and a dgment. The Bail for the 


Defendant in the Action brotght a Writ of Error to reverſe this 


judgment given againſt the Principal. The | 
tq abate: Writ ; the Court anfwered, if the c 
priacigat Judgment, i 
meſtion heretofore, whet 
the principal Judgment, | pon the Judg- 55 
ment given ainſt the Bail together, be good in Part, and ill 
for the other Patt. But, of later Times, it hath been ruled to Fs 
abate for all; therefore let the Party ſhew Cauſe, why the Writ Vs, 
ſhould not be abated here. „ 
2 Man be living at the March 65. 
re the Day in Bank, the „„ 
Writ ſhall not abate; fo if a Man be living the firſt Day of | 
the Parliament, and dieth before the laſt Day, yet he may be at- 
tainted : And the Reaſon is, becauſe in the Eye and Judgment : | 
of Law they. are but one Day, by Relation which the Law | WY 
makes. © 1157; LY 3 5 N 
verſus Hales. Paſch. 15 Car. 2. 


Cn 
A 
— 


R Writ of Inquiry returned in; Keble 160. 
4 Action upon the Caſe againſt Defendant, . 
ney. of B. . excepted that Defendant was dead, ſed nan | 
allocatur, for by Wild and all the Clerks, he dying the Day of the | 
Writ of Inquiry returned, it cannot be aſſigned for Error. 
35 Cro. 636. but had che Death been before, it were | 
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1 t may plead i in Abatement of a Holt 3. 
Declaration, w ie Action is by Original, for the Pleas 
therein are different; but if the Action is by Bill, there can be 
no Plea in Abatement of the Declaration, only of the Bill, be- 
cauſe they are e the ſame Thing, and the Entry is petit. Judic. de 
Billa. N | 


Oo 


ater-Courſe from a Mill, 12 Mod. i. 


for diverting 4 
; one of 


againſt ſeveral who join in pleading non Cul 
em dies before 
when, after Joinder in pleading, one of the Defendants dies after 
the Venire fa. you ought to come into Court, and pray Judg- 
ment gainſt the Living only, otherwiſe the Writ ſhall abate. 


- 


Greenhill verſus Shepherd. Mich. Term 16979.  _ 
F the Defendant pleads 'a Plea in Abatement, and Plaintiff 12 Mod.145. 
confeſſes it, the Plaintiff thereby ſaves — 


HE Plaintiff in Error married, whereby her Writ abated, 2 Str. 1015. 
and this being by her c own Act, and not the : ACE won 
2 Court due Leave. to cuti 


* 


1 1 o 
— a * g bs - 0 
3 $ 2 * * 
; — 1 
| VEL [HS Dal 
; , 6 F 7 5 


1 


an the wenty: 2nd yet | the 1 Barnardift, 
Put in a Plea of Abatement is; Twenty-fith ; if 


4 9 
ns, \ 
. ' 
x ”-2 " 
[1 a 
0 , 
4 — 
3 * a # £ 
4 - ; 
” * 
* » 
. 
* 4 * 1 
- 
— * 0 
” 
. 
a ö 7 
— * a * 
— 3 
% ” 4 7 
* 
* - * ” - 
. 
U 
5 - we 
7 4 4 . 
= * * 
S ” = 1 
* 7 4 *. 
* gf Sad " * - 
k $ 1 . 0 ö 
— „ 4 * 8 7 
* = i f — 1 1 
TS * + F a of E 4 þ 4 
LL 3.4,” , * +: % 4 $0" n 
T8. 4 7 4 , « 


erdict. Per Cur : It is Error in toto; for . 
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whetows by the Rules 0 ho cont it 13 to vis been put in ; 


within four Days. Upon this, Motion was made to ſet it aſide; | 


but the Court faid, the fourth Day was Midſummer Day; and as 


N wr: 
f 5 5 E * 


Long verſus Miller. 16 N 17 5 5 a a 85 


. * # 


Time, by taking out a Summons before a Judge, but no Order 
was made: Before Plaintiff had ſigned Judgment, Defendant 
pleaded in Abatement. The Court were of Opinion, that the 


Plaintiff was entitled to his Judgment; for Pleas in Abatement 


that Mats: She now pleaded a Miſnomer, but the Court 29k 
2 A her from that Plea. Laff 8 "RY | 4 


\ : 4 9 Ly 
Jenkins 268.. , 


muſt be pleaded in four Days, if the Declaration be delivered 


1 the laſt four Days i in Term. See 1 Wah, 2 3: and 1 


B ante. 


Miſnomer. Mich. 12 G. 3. 


* 
*.t #6 ” . 


E F END ANT 'S Chitha Name was Clara, but ſhe 


was arreſted by the Name of Clatiſa, and put in Bail in 


Amendments. 


\ 


* 


Penire Vacias was and; the: Name of one of the Joris 


7 = Examination, it was found to be the ſame Perſon, and that 
his true Name 1 is 77 pet. It ſhall be e 5 Co. 42. 


— 


Carie and Dennis $ Caſe. Tri rin. 3 I Eli. | 


it was no Hall Day, of Conſequence, it could not. be. 0 in:; 
ä therefore the Court thought it regular, fee next e. ben 1 


\ECLARATION was delivercd” within the Term; 
After Time for pleading expired, Defendant applied for 


was Trppet ; the Habeas Corpora and Diftringas, Tipper 3: 


— H E aki was upon a Daviiar 1 The Sheriff W that, . 
by virtue of the ſaid Proceſs, © had arreſted the Body of 
the Defendant; ; and that ſuch a Day after, and before the Re- 

2 | 5 turn | 


, Amendments. . 11 
turn of the Latitat, 4 Habeas Corpus came to bim to bring the 
Body immediately into the Chancery, which was done accord- 
ingly; and there the Priſoner was diſcharged by Order of the 
ſaid Court. And the ſame was holden a good Return; for the 
Sheriff is bound to obey the King's Writs, to execute them; 
and he cannot compel the Party to put in Sureties to appear here: 
And the Truth was, that tne Party was brought before the 
Maſter of the Rolls, and he did diſcharge him. And per Cu- 
riam: There is no Offence in the Court, but it was an ill Act 
Hof the Maſter of the Rolls. We often times have Perſons here 
upon Habeas Corpus, who are alſo arreſted by Proceſs out of the 
Exchequer or of the Common Pleas, but we will not diſcharge them | 
before they have found Sureties for their Appearance. And ſo the Ts 
| faid Courts uſe to do reciprocally ; and we cannot puniſh the nt 
Sheriff, for the Habeas Corpus was firſt returnable before the La- 
- titat: But the Party may have an Action againſt” the Sheriff, but 
we will ſpeak with the Maſter of the Rolls, Cc. and afterwards | - 
Bail was put in ; but afterwards, another Exception was taken MY 
to. the Return. Scil. a Cuſtodia niftra exoneratus fuit, which might 
be intended as to the Cauſe in the Chancery only, and not for the 
Cauſe here; for he hath not alledged that he was committed to 
any other in Cuſtody, and for that Canes Day was giyen to the 
Sheriff to amend his Return, Si 2 


Dureigne verſus Kettell, 16 33 & 39 Eliz. ; ”— 


D Brou ght an Action 18 K. after Trial by Verdict in Noy 61. 
od 2 : And it was ſaid in Arreſt of Judgment, that the 
Venire facias is Regina Vicecomitibus. London Jalut Præcipimus tibi, 
&c. where it ſhould have been Pracipimus vobis, But by the N 
Court: The Venire fac. being as it were a judicial Writ, that es 
ought to enſue the other Proceedings. And it was held to be 
I SOUR and ſo | it was. See Moor * V. MA, l. 15.1 Th ? | 


8 ly CCC 


Ne ＋. DB, if a Latitat be againſt two, one is taken, ton he Noy 0. 
on wy in Bail in leere Term; and afterwards the other | 4 


f that is the Courſe of the Court; and it was ruled, that it thould | 


e taken, and he puts in > Bail i in \ Hey Term: And it was pray- 
I e, that the Bail of Michaelmas Term might he talen off tlie File 
of that Term, and put on the File oy Term; for, other- 
wiſe, the Plaintiff cannot proceed agaiaſt them jointly upon Bail 


put in in ſeveral Terms, And Clench, Deputy Secondary, ſaid, that 


be done according to the Uſe of ſuch a G.. 
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JUROR is named Hugh Malby i in the Diftring as. This 
is amendable in the Vemre, if it appears by 155 Examin- 
ation of the Juror and the Sheriff that he is the ſame Perſon; 


- ane although the Sheriff be diſcharged of his Office at the 
Time of the Examination. A Juror is named of one Vill in the 
1 Venire, and of another Vill in Diftringas : This is not Error; 


. the Time of the Venire he might dwell in one Vill, and 
in another Vill at, the Time of the Diſtringas. Judged and af- 
firmed in Error. A Miſtake of the Chriſtian Name in the Yenire 

cannot be amended : It is otherwiſe of the Sirname, if, as to the 

Sirname it appears by Examination chat it is the ſame Perſon. 

Vide Goddard v. Hampton, Pale 15. 


is James, WAN 
Jenkins 335. LN Trepaſs, vi et 1 is omitted in the Count. It is a ma- 
terial Error not to be amended after Verdict, by the Statute 
of Feofail, 13 H. J. 2. 6. Cr. 443. Cr. 130. 2 Roll. 214. 
Hunt v. Atbil. but fee Moor v. Blackwell, . I 5. contra. 


Cro. Eliz, Venire facias iſſued, bearing Date the ien, Ful, FTP ROD 
$03. 


returnable the Sixth of July ; and becauſe this was a judicial 
Proceſs, and may be returnable 4 Die in Diem: It was held, 


it may be well amended ; and it was ſaid, that it is uſual in the 
| Common Bench, if a judicial Proceſs bears Te Ne 1 e to . 


8 | _ amend it. Lide Adams v. Albon, . ty; Welcor 
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® 
+ 5:2 N 


W 0  Welear mb verſes Grill. 37 Eliz. . Me 
237 


upon a Jadgment i in the Com. Fun The Error Ero. Elis. 
F, affigned was, for that a Writ of Debt was brought by Tho- 400. ä 
mas as Welcomb, and the Judgment entred Qyod præd Johinpen Wel- el {4 
comb refiperet ; where it ſhould have been THou As. And it was | | 
prayed;/ that it might be amended, for it was but a Miſpriſion 
and a Miſ-entry of the Clerks. Sed non allocatur. But the Judg- 
ment was reverſed. Vide Anneſſey v. Stokes, poſt. and Dalten v. 
Shefington, p oſt. Smitb v. Freeman, poſt, and Cro. Elis. Bede! 
v. Wing 1 466. Cre. Elix. 497. Harcourt v. Biſhop. Durming | 5 

v. Kett e Cro. Elia. 543. and Skarning v. Sbartuell, infra. 


IE — 


FORTE na ores Frecmdn. 33 Eliz. 

R RO R uf pon a Judgment in Waſte. The Writ recites co. Eliz. 
the Statute "a nullus facias vaſtum Venditionem vel Diſtric- 49%: _— 
ionem, here it ſhould be Oeſtructionem; and it was prayed, that = 2 
it mi ight be amended. ; for it is but the Default of the Clerk. And 
it was i held, it could not be amended, becauſe it is in the origi- 
nal Writ, Vide Welcomb v. Grill, ſupra. Co. 5. 45. ns 


2 


: 
* 
* 


7 


 Skarning venus: Shartwell. 40 Eliz. 


H E Judg ment was, Quod pred. Georg. capiatur; Cro. Elis. 
TY 4 "whereas it ſhould have been pred. Elias: And this 609. 
was aſlig ned pr Error. And it was prayed, that it might be 
e fass is but the Default of the Clerk. And by Fen- 
ner and Clench, {caterts Fuſticiis abſentibus } it was held that it 3 
was not amendable, becauſe it is part of the Judgment, and the _ . 
Act of the Court. Vide Welcomb v. Grill, ee See Scarfe v. n 4 
Nahe. bak 16, contra. 5 N f W . „ 
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10 | Amendments: # 


of Damages was — to the Sheriffs 75 El in this Man- 


ner: Ideo preceptum eft vic London quod inquirat ; where it ſhould 


be quod inguirant. But it was ordered by the Court to be amend- 


Popham 128. 


Goldſbo- 
rough 11 3. 


Cro. Ja. 343. 


non poteſt decere Actionem nic quin ipſe fuit ſui Furis et Scriptum 
yrædictum fecit voluntarie, and thereupon. Judgment entered, and 
the Error aſſigned; becauſe the Entry wa was 2uod non poteft vEοR ER 
(where it ought to have been DEDICERE) which: made all the Sen- 
tence 


ed, for it was but a Default in the Clerk, which is amendable: 
And it was moved, the Writ was good, and therefore the Roll 
ſhould be amended; but it was held; that there was not any 
Cauſe, for the Writ ſhall often be amended by the Roll, but not 


e converſo. A ſecond Error aſſigned was, for that the Writ is 
Pracipe Gc. quod inguirant per Sacramentum proborum & de civitate 


prædicta; and there is not any Mention of any City before that. 
But it was held to be well enough, for it refers to the Margin; and 
it is ſometimes ge Civitate, ſometimes de "Bulliva 3 ne the 
1e was affirmed. * PO ORC AT Emi e 


. 


Sir John Pool” 8 Kale, Hil. 4 Ja. 


5 H REE Executors brought an Action of Debt, and one 
only declared; and they were ready for a Trial in the 
Country; and now it was moved, that the Declaration micht be 
amended, and the Names of the other Executors inſert@-; but 
Fr Cur” „This anner be 0 the Conſent of ths: Pagties. a” 


Broughton verſus Flod 


\HE Sinai Writ was returned by — Neben, Eſq; 
Sheriff, and his Chriſtian Name left out. Willams moved 
the Court to have the Chriſtian Name of the Sheriff put into 
the Writ ; but the Court denied it; becauſe the Record ' was 


made up, "26d likewiſe by this Means "they ſhould male an Out- 


lawry good, which was now erron eus. 


Ny, 


| Anonymous, WAI 2 Anno Ja. y 


* 


EBT upon an Obligation. The Defendant er Ifue 45 


: ? ET 


Dureſs at the N Prius relicta Verificatione dicit quod ipſe 


| Amendments 


tence v vitious and inſenfible, ans is not amendable , and of that 
Opinion was the: Ways Court: 70 "Wherefore it was reverſed, 


— 
* 


"Moor ea Blickvell. Eaſt, Term. 17 Ja. 


Trobe in 75 & Mus enormia ei itt, N Not Cro. Ja. 534. 


Guilty pleaded, and Damages found to 400 in re- 
ſpec of: the Able FE: the Plaintiff's Wife; it was moved in Ar- 


reſt of Judgment, that upon the Return of the Ven. fa. there 


wanted theſe Words, quilibet Furator, &c.; ſo it is as if there 
Had not been any Return of his Writ : But the Court held, that 
it was not as a blank Return, where no Return is at all, or that 
the Name of the Sheriff is omitted ; but here is an inſufficient 
Return, which is aided- by the Statute of Jegfails. And although 

no Precedent can be ſthewn, where ſuch Returns have been amend- 
ed, yet they ſaid they would make a Precedent thereof; for the 
Omiſſion of the Pledges i is but Matter of Form, and not like to 
Doctor Thiſbey's Caſe ; where there was Want of Pledges upon 
the. Original : Wherefore, it was awarded to be amended. An- 
other Exception was taken, that a Juror was named Pranciſeus 
in the Ye». fa. and upon the Diftringas Francis; and ſo another 
Perſon, ſed non allocatur, for they be both but one Name abbre- 
viated; wherefore it 125 We for the Plaintiff. 1 v. 

Kettell, ante 11. ; 


Goddard verſus artes. Hil. 15 Ja. 


cTI 0 N upon the Caſe Sb Wy Verdict. it was moved i in Cro Ja. 4. 


Arreſt of Judgment, that one John Wale was returned up- 
on the Ven. fa. and upon the Diſfringas one Fobn Mats was re- 
turned and ſworn ; and upon the Examination it appeared, that 
the Juror was named John Wats, and not Jobn Wale: Wherefore 
the Court held, that the Trial was ill, and the Record not amend- 
able; but it was then moved, Whether there might be a Ven. 
.. 4 novo, or that the Writ ſhould abate? And it was reſolved, 
that Ven. fa. de novo ſhould be awarded, for the Fault was only 
in x Trial. Vide Grubb Ve . 1 Roll. 22. and ante 12. 


— 


NN Dd. 75 


b „ Priddy 


— ö p \ . 
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N Ejettione firme was brou 1 | | 
- Arreſt of Judgment after Verdi&, it was ſhewed, that in 
we Ven. fa. the Concluſion was, et babeas ibi hoc brev. omitting | 
5 omnia Juratorum; alſo, that where but one was put in by Tales, 
| | the Title and Addition was nomina Jurator . and yet Judg- 


W. 


Hobart 127. CATIFE brought an Ac 


jon of Nelſon —_ 
= his Wife for ſcandalous 


Wore ſpoken dy the Wife, and had | 

F et præd. la Femme in mia, &c. w 0 ought to 

amerced. . And, upon a Writ of Error, the Record was certified 

I » King's Be ench ; and yet, by Order of the Court, he 
. was amended; becauſe, upon View of the Book o Judgrn 
Goldſborough, the Prothonotary, it appeared there well entr 


directed. See Skarning v. artwell, CCC 


5 Clhamberleyn's Caſe. Trin. 15 Ja. | 
" Hobart 184. Manmberleyn brought an Action upon the Statute of Hue and Cry, 


#2] ” and after Iflue joined and entred, that the Robber) was done 
Zoth Ofeber. It was ordered by the 
|  .__ _made Zoth Seprember. Upon the Oath of Turf, \Attobhey, © 3 
f for the Plaintiff, that the Book of the Office was fo, and ſhew- 


o 5 


© hy » ' 4 & i IANS fs : 1 +3 I'S Þ 
N * g 6 A - : ® ? 7 26A 
. | . 
4 * ” . 


Ileeſe verſus Arrowſmith. 

5 E 8 E brought an Actic 0 Debt againſt Arrou pit ; or 
300 J. and in the Imparlance Roll the Count was upon the 
| Sale of divers Parcels to ſeveral Sums, all making up but ha 
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But after the Count upon the Plea Roll was lake; and upon M- 

bil debet it was found for the Plaintiff; and although the Imparl- 
ance Roll could not be amended by the Roll, yet, becauſe Bayle, | 

the Plaintiff's Attorney, affirmed that his Inſtructions to hen Cle 

were ne it was | amended by. the Court, bu 4 


— 


4 Benton ve Aymes. 
12 an Action \ of Debt, the Plaintiff had Judgment FN recu- 10 Bulſtrode 
peret 8 I. ideo confideratum eft per Curiam quod querens recuperet 81. *'7* 

The Clerk enters this; in the entering of which Record he 

writes and enters in this Manner: Ideo Confideratum eft quod pre- 

dictus querens recuperet debitum ſuum prædictum de 3 1. and leaves 

out the v, * the ſame being in the Record. Upon this mere Miſ- Viz. 4 74 
take of the Clerk in his Entry, the Court was moved to have this ftead of vi j. 
amended, and made to agree with the Record, which the Court 

did hold to be very fit and reaſonable ſo to be done; and accord 


ingly by the Rule of the Court the fame Miſtake was amended i mn. 
the Court. bin nota, 


Ever werſus Chamberlain. 21 Ja. 
N a Writ of Etror to reverſe a Judgment given here againſt 
I him, Vilverton, the King's Solicitor, moved the Court for an 
. Albendaient of the Bill upon the Fyle. 

Cote, The Bill here is the Original; we may amend the De- 
claration according to the Bill, but how can we hete amend 
the Bill itſelf? _ 

Yelverton, The firſt Draught of the Bill was well and right; 
but in the ingroſſing of it theſe Words {primo intraverunt } for 
the Occupancy was omitted, and this is the main Point; but 
this was right in the Office Book in the firſt Draught. 
Coke, By 10 H. 7. if the Office Book be well, then Gol for- 
bid) that this Omiſſion by the Clerk in tbe ingroffing ſhould 
any ways prejudice the Party; ; but that this may be well amend- 


ed, and ſo according to this, by the Rule of the Court, the lame 
Was amended. 


— 


2 Bulftr, 339. | 
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3 Bullt. 220. Nara 2 mar Win arial, and. Aj Verdict for Phintiſ in 

1 _ was moved in; Arreſt of Judgment, that the Sheriff. 

had mae no Return at all of the Yen. fa. this being Album breve 

without any Return made of this, and fo this is bad, and not 
amendable, as appears Co. 5. part fo. 41. in Rowland's Caſe. The 

Court allowed of this Exception, and, by the Rule of the Court, 

the ſame was to be tried again. See Buckle v. Saar (bs . I 


P ccc INS 


Le 14 verſus Wt, Tr rin. 7. 8 


Ero. Cha. EBT upon the Statute 2d Eu. 6. for not. ſetting forth 
W D Tythes; 8 Defendant pleaded Ni / debet, and it was found 
againſt him. Germin moved in Arreſt of Judgment, that it was 
a. Mif-trial, and without ſufficient Warrant; for the Jurata up- 
on the N Prius is, that Jurat. ponitur in reſpectum inter Le 
Marchant, Plaintiff, and Rawſon, Defendant, in placito Tranſ- 
greſſionis uſq; poſt Otab. Mich. Niſi Prius, Sc. 80 by this Jurata, 
which is the Warrant of the Juſtices of Niſi Prius, there is not 
any Authority, to try the Iſſue, and twas held a plain Miſpriſion. 
But the Queſtion was, whether after Trial this be not amend- 
able, for all the Roll was well? The Iſſue was in Debt, and it 
was a mere Miſpriſion of the Clerk to make it in placito Tranſ- 
greſſionis, where it ought to have been in placito Debiti. And 
the Jurata is not the ſole Warrant to the Fuſtices of Nui Prius 
to proceed, for the Writ of Diſtringas 1s to try the Iſſue in placito 
Debiti Niſi Prius, &c.; fo that, is a Warrant to proceed, altho' 
the Record of Ni Prius doth not warrant it. And it hath been 
ruled, that where upon ſuch Writ of Diftringas the Sheriff re- 
turns Nomina Furator. inter A. Querent & B. Defend. in placito 
Tranſgrelſionis, where the Writ to which the Pannell is annexed, 
is in placito Debiti, being but a Miſpriſion of the Sheriff's Clerk 
in miſreciting the Writ it ſhall be amended ; and the Court. 
having taken Time, delivered their. Opinion /eriatim. That it 
is but a Default in the Clerk, and is amendable, for the Re- 
cord being good, and the Clerk having it before him, it was 
2 momly a Mifpriſion of him; and the Ki of A. Prius hav- 
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ient by the Record itſelf, by which 
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enough; for they have ſu 


it appears -unto them what is hel Iſſue, and the Writ of Di/- 


tringas with the Mi Prius is a ſufficient Warrant for them to * 
d. And all the Court conceived, it directly within the 


| Statute of B H. 6. c cap. 12. and amendable; and in the principal 


Caſe, the Clerk before, and without the Direction of the Court, 
had amended it, which Amendment was ordered to ſtand; and 


that Plaintiff ſhould have his Judgment: But, becauſe it was 


the Default of the Clerk of the Treaſury to commit ſuch a grofs 
Offence, he was fined 40 J. and the Clerk, who made the Amend- 
ment without the Court's Direction, was committed to Priſon, 


. Vide. Dy. 200. 2 Hein. 4. 6. 7 EA. 4. 15. 2 Ne. 3. 11. 
. %%%%ͤũĩ!tñ Ro 


Harris verſus | 1 : Faſt. 1658. | , 


HE verdict Was 8 for the Caſe of one Harris F 5 Syle 451. 

the Entry of a Judgment twelve Vears paſt might be 
amended upon the Roll. Roll ſaid, it cannot be, after ſo long 
Time. „ VVV 


ED verſus Kendall, I 3 Car. . | 


N Amendment of a Record er Rüden out of the 1 Keble 101. 
C. B. was allowed, on Rule made in the C. B.; and the 


ea of the C. B. was brought in by the Clerks of the Trea- 
ſury for that Purpoſe i in B. K. | 


V 


Wade verſus Sha nn. 14 Ca. 3 


pain 1 35 returnable coram * which ſhould i Keble 2g, 
have been coram Rege, was in the Caſe of Friend v. Baker, 


| per Cur', amended after Error brought in the Exchequer Cham- 
l 3 fo the 120 quidem being leſs by miſcaſting the Sum. 
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"Phe nfl f wiſord, Mich. 1 18 Car. 2. tha 

2d Keblen20, 5 Attion of YONES. pro Phaintiff, l an Ae ee of 
Covenant. June for Ju; after reading the Record, which 
the Court granted, paying Coſts, and they conceived, that before 
pleading, on Amendment, its in the Defendant's Election to have 
| Coſts, or take an Imparlance ; but after Pleading, when the 


Plaintiff amends, its in b Election to pe ne or e an 
Imparlance. 15 5 TR 


Talbot verſur Wright. Paſch. 27 Car: mM 


3 Keble 452. 0 N Action of Covenant 8 de DEFENDANT, not "PU 

in Cuſtod. Mareſcall, &c. Bigland excepted, that in another Term 

this is not amendable after Demurrer ; ſed per Cur' + Bail being 

once filed right, it was amended ; this being no Part of the De- 
claration, and fo Ford" in the Cale of Seaman v. Dee. 


Malett 2 Stokely. Mich Term 31 Car. 2. 


OTION was made after a Writ of Error to amend a 
Miſtake in the Return Day as proxi me poſt, when it ſhould 
have been in Craſtinum; and alſo the Omiſſion of Vice comit.; 
and the Award of the Writ of Inquiry was, idee Præceptum eff. 
Granted; and ordered that the Defendant in the Action do file 
Bail, for that is his Work; and he ſhall not take Advantage of 
his own ION vine: a writ of ak ON Halt Rep. * 


2 Show. 82. 


Child verſus Harvey. Mich. Term 11 W. 3. 


Carthew 506. OVE D. to amend the Record of Nih Prius i in the 8 
and Diftringas, to make them agree with the Plea Roll; 

the Miſtake was thus, viz. It was in Iſſue in B. R. of laſt Fri. 

' nity Term in an Action laid in Middleſex to be tried before the 

Chief Juftice at Ve dl cartel ; and the wen in Bank | in the Jurata 
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40 and Diftringas was Die Sante Trinitaths, when it ſhould have 

been @ Die Sancti Michaelis in tres ſeptimanas Ni Prius, Sc. 
No tres Trin. which was the Day in Pank, happened to be 
on the 26th Day of June, vel coram Johan. Holt, &c. „i prius ve- 
nerit 27 June; io that the Day of N/% Prius was after the Day 
in Bank, when' it ought to have been before. 
ee Plaintiff had a Verdict, but it was ſet afide, for this was 

not amendable; and if ſo, then the Chief Juſtice had no Autho- 
rity to try the Cauſe. 1 Salk. 48. 8. C. Le Marchant v. Rau- 

ſon, ante 18. . Has | 


Walker out e e Laughton, Mich. 12 Ann. 05 
| Forteſcue 
O TION to amend the Declaration, this being a popular 
Action upon the Statute of Uſury; and the Defendant 
| had pleaded a Plea in Abatement, to which the Phintiff had de- 
murred: There were two Faults ; firſt, where it ſhould have 


been Actio accrevit, the Word Actio was omitted, and the 70 [+ =o 
- _ attingen' was N and different from the Sums mentioned to 
be forfeited. . | 
ö „ Cu: Allis i Paper ; this may be males” but, MY AE 
4 there had been ſuch an Amendment, as would alter the Action, e : 


then we would not allow them to amend, becauſe another Perſon 
might have brought the Action as you would mend it. 1 Salz. 


Ruſh verſus Tory. | Mich. 6 w. & M. 
41 Mod. 367. . 

N a F upon a Mutuatus, the Bill appeared to be filed 3 5 by 
on a certain Day, viz. Memorand. quod die Veneris, &c. which e 
Day happened to be before the Debt became due. Ih 16 
Tpbis was aſſigned for Error, upon a Writ of Error brought to 

reverſe this Judgment; and now the Court was moved in Be- 

half of the Plaintiff, to make the Memorandum of another Day, 
jo that it might agree with the Judgment; but it was denied. 
Fitz G. 193, 1375. Id. ome . . 

977. cg . . # 


Vara 


1 | Varaſor he,! Baile. Hil, 6 San. 


4 Salk 52. Forms Fs. an a wette * by de in the Sci. fu. 
5 Plaintiff's Name was put for the Deſcarga s,' viz. Na- 
dulpbus for Jacobus; and they moved to amend it, being the 
Fault of the Clerk. Denied; for the Writ docs not appear to 
us to be wrong, and there may be ſuch a Ke 4 TRE” | 
we know. 8 Co. 161, 1 Danv. 333. 


Gf 5 3 verſes Nailer, Mich 1 erm 10 W. I, 


T was a Writ of Execution, b Tefte in Vacation, and. 
moved to have it amended; and the Caſe of Smith v. Harwood 
in new Jones and Dyer 129. were cited, but Court would not 
grant the Motion. ber cle 60. Gogb. 8 5 dee 122 2 v. Mc | 
PET Nye © 


 Wontwonks verſus Earl af Stafford. Hil Term 7 w. 3. 


12Mod, 247 + 


: 35 Raya. 1 R William Wentworth bebe ed Jadomenr for 3000. againſt 
80 the Earl of Stafford in 1676 3 and the Entry of it was, 

that the Plaintiff ſhould recover 3000 J. more nec non | Blank} 
pro damnis ſuis, &c. And a Motion was made for Liberty to 
amend, and to inſert a Sum for the Coſts and Damages, however 
ſmall, to perfect the Judgment: But, after Argument at the 
Bar ſeveral Times (by Holt Ch. J.) it cannot be granted, becauſe 
it would be to give a new judgment; and, befides, the Motion 
comes too late. But Rokety, Juſtice, thought that it might be 
amended, becauſe for a Juſt Debt. See Barton v. Apmes, ante 13 


Wit qui tam verſus Ayland. Mich Term 2 Ann. . 


T was 'a Dee of Michaolmas Think FR "I which 
prima facie is to be intended to be of the firſt Day of the 


1 ; and the Fact was laid to be on the 15th of November 
after. So Action brought, of their own ſhewing, before Cauſe; 
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per Cur': $72 upon un it appears that the Declaration 
was after the 1 5th, it ſhall be ſet right;. as if 'the Bail was filed 
after the 15th, 25 the Bill of Middleſer taken out, and ſo it was 
referred to the Maſter to examine; They all agreed, it eoulll 
net be; amended; by any Statute of J2ofar/;j but if Bail were filed 
after the 15th of November, that would be a: good: Warrant; for 
a Memorandum of the Day that Declaration was of; for none is 
in Cuſtod Mar. till Bail filed. Ld. Raym. 977. 2 Salk. 682. 
2 Saund. 169. 1 FVentr. 135. 2 Lev. 13. Hob. 73. Str. 1271— 
806—1023. 2 Barnes 271. Fitz G. 93 194. Ld. 9 897. 


Dummer verſus Mich. 10 Ann. 


Judgment was given upon the gth of January, when 
in fact it was rea upon the 23d of Oober, and ſigned the gth 
of January. 

Caſes cited on Behalf of the Motion, Cro. Ja. 372. Co. 
| Eliz. 65 77. where Writs of Inquiry, which are judicial Writs, 
are amendable Vavaſor's Caſe, HH. 6 Ann, Herſy v. Whitlock, 
in C. B. 44 Ed. 3. Brook, ELEGIT, held amendable. 

Court of Opinion, not amendable; becauſe it might cauſe 
an Alteration in a Verdict on a Writ of Inquiry; for, between 
the 23d of October and the gth of January, he night þ have Lands 
that he had not the 0. of Nan. 


K 


EKeichley ver fic Couſton. . ; Faft. 1 G. 2. 


Teſte of it, it being dated out of Term. Several Precedents 43. 
were 3 of the Courts amending judicial Writs, where there 

have been Miſtakes in the Clerks, accordingly this was amend- 
ed; and the Ch. J. ſaid, he thought there was a clear Difference 


between judicial and original Writs in this Fele Joonjen v. 
Nr, ante 22. contra. 


: Tydcot 


2 . was moved to amend an Elegit, 1 ſets forth, 10 Mod. 68. 


HE Court was moved to amend a Ca. PF: in altering the 1 Barnardiſt. 
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| Tydoor verſus Weſicomb. th 4 : * 50 


I Faria was Wide Froms 7. 0 not 4 iche 4 


and for this Cauſe an Exception Was ee, and reſolved 
to Be ul 9 2 7 not t amendable. if 7 


Cro. Jac, 399+ | 


ho 1 F 


Mayor and Bet of Windſor. : 26 Eliz. 


- * Cro, Eliz. 26. bias ad Satisfaciendum was ie to the Sheriff F, : 
bs Berks, to arreſt J. S. who was then in the Cuſtody of the 
Mayor and Burgeſſes of Windſor ; ; and thereupon | the Sheriff 


awarded a Warrant to the Mayor, Sc. to take him; afterwards 


: they let him eſcape, and it was held clearly, that Debt upon the | : 
Eſcape lieth againſt - them, and not n the herat 89 it is 
of a Bailiff of a. F ranchile, 

| 9 


= | Walfreſton's Caſe. Mich. 2 Ja. 1 


Yelverton 51.1 PON a * awatdet againſt Walfrefton,” the Sheriff 
© „ returned a Reſcous tali Die; but in Return of it, there was 
1 no Place mentioned where Reſcous was, and therefore adjudged 5 
void for non conſtat, whether the Arreſt and Reſcous were within 
the County and Juriſdiction of the Sheriff, to whom the Proceſs 
was directed. But in the Caſe of one Winch, the Sheriff return- 
ET Reſcous upon him at Dale in Comitatu Buck, which was the 
5 be County to which Proceſs was awarded, and Exception was taken, 
1 . | becauſe he did not ſay infra Ballivam meam & non alheatur ; for 
4 if it is within the County, it cannot be otherwiſe taken, but 
to be within his Bailiwick. And, altho the Arreſt was within 
a Liberty in the Ame County, yet the . was illegal, be- 


ö cauſe 
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tha the Arreſt i is good, and no Offence, except the 1 Lord 1 of 


| If the Sheriff do arreſt one and hath him in Execution, 


was Fe on the Sabbath Day. 


N art lt. 


25 
the Liberty. od wde 11 H. 4. 2. uh H. 6. | Jyare Inpedit. 


far verſus T yell. 21 Ja- | 


for an Eſcape, upon non Culp. pleaded, all the ſpecial Matter 
was found and ſhewed to the Court, which was this; that a 
Capias did iflue to the Sheriff to take one (John) which was by a 


wrong Name, the Sheriff returning a non eft Inventus; and upon 


this, a Teffatum iſſued out to him, and therein named him by 
his right Name, and upon this the Sheriff took him and had him 
in Execution, and afterwards ſuffered him to eſcape. wage Hrs 
e:the * 
Proceſs by which he was taken erroneous or not, if the Sheriff 
ſuffer him to eſcape, he ſhall be charged with this Eſcape, tho' 
he was erroneouſly taken in Execution. The whole Court agreed 
herein, and that'the Sheriff is anſwerable for thi: Eſcape, not- 
withſtanding the firſt Capias was by a wrong Name; for he was 


taken, and ſuffered to eſcape, hereupon nor Culp. pleaded ; the 


ſpecial Matter was found, and ſhewed that the firſt Capias was 


by a wrong Name; yet the Court were clear of Opinion, that 


the being taken and! in Execution by his right Name, tho” the 


_ firſt Capras was not right, the Sheriff ſhall be chargeabic for this 


Eſcape, et given for Plaintiff. 


Anonymous. Paſch. 1653. 


HE Court was moved upon an Affdavit to diſcharge A Style 115 | 
Priſoner brought to the Bar by a Hab. Corp. becauſe he 
Roll, Plead this Matter to his 
Action who arreſted vou, for we cannot discharge you yon A an 


? * 


* . 
- TI , a 5 


ty | | 


N Action upon the Caſe, brought againſt the Sheriff of N. » Bulf 256 


= 1 6. 
: > . 
4. : 3” % » 4 * 
s 1 * As .., A 
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1 Keble 623. F 


5 Mod, 98. 


The King cirſu Nelme. 6 Mich, 1 15 ; Car: th 


. E Bailiff on Arreſt by Bill of Middleſex, te One 
Shilling and Eight Pence, and if ſpecial Bail Bond be 


given, Two Shillings and Four Pence ; ; but by Hyde and Cur” : 
The Fees are to be paid by them that ſets them on work, not 
by the Priſoner, of whom the Defendant having taken Seven 
Shilliogs' for Attorney" s Fees, was convicted of Extortion. 


. « 


Wilſon verſus Guttery. Tin. Term 7 W. 3. 


H E Defendant was arreſted on a 80240 y, by Writ out of 
the Marſbalſea, and now the Court was moved to diſcharge 


him, but it was denied; and he was directed to bn an Action 
of falſe E. ee gr 6 Mod. U og. 
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| 4 
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} An mne, 


2 Str. 1 *. 


Heathcote verſus Colin. Trin. Term 14 G. 2. i 


HE Affidavit to hold to Bail was, that the Defendant 
borrowed 2000/7. of the Plaintiff on Bottomree, which 


| Money is now due and owing to this Deponent by Virtue of the 


ſaid Bond, as thereby may appear. Sir John Strange objected 
that this was no Oath of the Debt; for, ſuppoſe every Penny 


18 paid, and a ſeparate Receipt taken for it, yet, upon the Face 


of the Bond, the whole will appear due. Et per Cur : It is not 
ſufficient ; then the Plaintiff would have made a ſupplemental 


' Aﬀidavit, but the Court refuſed to receive it, for the Act of 
Parliament requires a full Oath, previous to the ifſuing the Pro- 
. ceſs, that Defendant may not be harraſſed; and therefore in 


tis Caſe Defendant was diſcharged upon Common Bail. 


0 Catlin 


| Aflida vits, s „ . ; 27 


Fl Catlin 0 Catlin. Trin. 16 Geo-: 2. 


2 Was held; that, „ a proper Affidavit, the Writ may be, Str. 1192; 
marked for Bail in Trover,. without the Order of the Court, 
or of a judge at his Chamber; for it is more an Action of Pro- 


BY” that a Tort. 6 Mod. 14. Trin. 11 G. 2. Pitts v. Maller, 


HFarriſon verſus Bearcliffe. Trin. 21 Geo. 2. 


Oo TH were arreſted for her Debt dum ſola, and the Court 2 Str, 1272, 
diſcharged her ; ; and ſaid, the Huſband muſt lie till he puts 


3 both. -1 Lev, 51—210, and 1 Ven. 49. Denied to be 
Law. | IL, £4 Es „ . 


Anonymous. Hil. 19 Geo: 20 


TR. Henliy moved, that common Bail might be Adept 
the Affidavit to hold to Bail made by a third Perſon, 
EY « that he was indebted, &c.” as appeared by an Account 
ſtated, and under the Defendant's own Hand. Per Cur' This 
is not ſufficient ; for Plaintiff may have been 2525 the Debt. 


See 1 Will. 121. S. 0. Vide 1 Wi. 279. 1 Burr. Pomp v. 
ait. | 


Moultby verſus Richardſon, 


* 


BF I D AVIT being only that Plaintiff was indebted to 
Defendant, &c. as he computes it ; and for this, Motion 


was made to accept common Bail; but the Court refuſed it, and 
thought i it ſufficient, See I Burr, S. C. 


8 Palmer 


n . — 
eee 
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Pal mer. verſus Wiebe Eaſt. en 196 3 


7 HE: Phintiffs originab Debt was aal Thetce Pounds 
-Þ Tzirteen Shillings and Sixpence; and he obtained Judg- 
met. The Debt and Coſts amounted to above Ten Pounds; 

upon which the Plaintiff made an Affidavit, and held Defendant 
to Bail. But, upon Application to the Court, common. Bail _ 
was ordered to be accepted; it being the clear Opinion of the 
Court, that, when the original Debt is under Ten Pounds, the 
Addition of Coſts to it to make it above that Sum will not be 
ſufficient to oblige Defendant to find ſpecial Bail. See 3 Burrow, 
FOO S. a 79 . v. Ha . 99 


Jennings verſus . Mich. 1 75 3. 


HE Plaintiff's Affidavit to hold Besant to Bail, was 

only that the Defendant was indebted to the Plaintiff in 

ſuch a Sum, as appears by Agreement, bearing Date ſuch a Day. 
And, upon Motion, the Court ordered common Bail to be ae- 
cepted; the Act of Parliament requiring poſitive Oaths, and not 

Terms of Reference. See 3 Burr. 407. S. C. 5 


Belthe MA Gibbs. R rin. 1767. 


\HE Plaintiff obtained a 8 and the Debt (which 
before was under Ten Pounds) together with the Coſts 
. amounted to upwards of Ten Pounds; the Plaintiff made 
Affidavit, and held Defendant to Bail; but the Court, on Ap- 
lication, ordered common Bail to be accepted; and ſaid, it was 
not the Practice to hold Defendant to ſpecial Bail in this Court, 
where the original Cauſe of Action was under Ten Pounds. 
See the Reaſonings and Argumaenty at me 4 e 21 eſe: S. C. 
Vide Taler v. S ante. 5 


— 


r 


to bod to Ba 


' Ghannphit uche Gilbert. | TI rin. 7 G. 3. 


8 HE Plaintiffs Affirmation was, that the Defendant ſtood 
4 indebted to him in ſuch a Sum of Money, for Money had 
ang received, and for which he has not accounted. The Court 
thought theſe Words rendered the Affidavit unpoſitive, and or- 
dered common Bail to be accepted, See 4 Burr. 2126. S. C. N 


N : 


M onna, 1 Algnee, &c. verſus Kath Edwards. 


LAINTIFF' 8 Affidavit of Debt to hold to Bail was, that 
the Defendant was indebted in the Sum, &c. as appears by 
the Bankrupt's Books, and as the Plaintiff believes. Motion 
was made for common Bail; but Court denied it, and faid, it 
Was well enough; and that it was a ſettled Point, that ſwearing 
to Belief in this Manner was ſufficient for an Executor or Ad- 
miniſtrator, or an Aſſignee under a Commiſſion of Bankruptcy. 

| dee 4 Burr. 2283. §. C. 


Attachment. 


Anonymous. 19 Eliz. p 


* Meconerec in Debt againſt B. nner pon a Fieri facias iſ- Leon, part 1. 
A. ſhed to the Sheriff of Devon; and the Defendant, ſeeing P. 264. 
the Writ of Execution in the Sheriff's Hands, ſaid to him, that 
he would pay the Debt recovered at Exeter ſuch a Day, to ſa- 
tisfy the Execution; at which Day the Defendant paid the Mo- 
ney accordingly, and preſently came an Officer of the City of 
Exeter, and attached the Money in the Sheriff's Hands, ſup- 
poſing the faid A. to be indebted ſo much to one C. in whoſe 


Nuns | he had made 155 Attachment; and now on the Behalf LM 


Style 343. 


4 Mod. 21, 


Temp. * Ann. 170. Ca. _ Macc. 3 3 3. 


the Taid A. a Gennes: was u prayed to. remove the Attarhmenc 


hither, and it was therefore holden by the. whole. Court, that the 
Attachment was void, and a Certforari granted, And Wray 
faid, if it can be proved by Oath, that if the Defendant did 


procure or was aſſenting to the ſaid Attachment, that Proceſs of 


Contempt ſhould iſſue againſt him; and the Sheriff demanded 
of the Coutt, what Return he ſhould make, becauſe the Monies 


were attached in his Hands, and taken from him by Force; | to 
which Wray anſwered, that the Sheriff ought to. anſwer the No- 
nies to the Plaintiff, which were once in his Hands by Force of 


the Execution; and that it was his Folly to ſuffer the Money to 
be taken from him by Colour of the ſaid Attachment. And if 


the Money was taken by Force, the Sheriff had his Remedy by 


an Action of Treſpaſs, for the Attachment was void; but the 


Sheriff, at the Return of the Wits Mao's to anſwer for the Mo- 


ney. 


Anonymous. Mich. 16 52 RR 


NE took out a Latitat out of this Court, and aireft the | 
Party, and. refuſes to take Bail for him, but carried him 


into another Liberty, to charge him with an Action there. Upon 


this, the whole Court was moved for an Attachment for abuſing 


the Proceſs of the Court, and it was Fn nil, Sc. 


Darbyſhir verſus Cannon. Mich. Term 21 x Cu. 2. 


1 PSO N moved, that Defendant having ſubmitted to a 
Rule of Court for referring the Matter, 


2 Wilhams 450. 4to. Barnes, 54, 55, 105 47: e of: 


Anonymous. 


and not performing 
the Award, an Attachment might be granted againſt him, which 
was granted; but when the Party comes in upon the Attachment, 

he may alledge that the Award is void; and if it appear to be ſo, 
he ſhall not be bound to perform it. 2 Keb. 575. 1 Str. 69 5. 
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Sir 


+ 


| Anotymous. N Hi 3 Ann. | 


1 * 


PO N an Affdavit of a Reſcue, an Attachment was prays 2 
ed againſt the Reſeuers; and this was a Reſcue upon 


1 Proceſs, but denied: For per Holt Ch. J. The Reſcue 
muſt be returned upon the Writ, and the Motion and Attachment 
founded upon that; but i it is neyer the Courſe to grant it upon 


Affidavits. 


2 Salk 0 5 968, 


Sir Samuel Aﬀtry ſaid, it was the conſtant Courſe upon * Re- | 


turn of a Reſcue, to ſet four Nobles Fine upon each Offender ; 


and that he had it from Mr. J. Twiſden. See 6 Mod. 141. 


= ham. 


H E Queſtion was, whether dvds an Attachment for 
Contempt on a Sunday, were within the Statute againſt Sab- 


bar» -breaking ? The Words, that all Arreſts on Sunday, ex- 
“ cept for Breach of Peace, are void.” Holt: Suppoſe it were 
a Warrant to take for a Forgery, Perjury, &c. ſhall they not be 
ferved on Sunday? And ſhall not any Proceſs at the King's Suit 


= Cecil and Others of the Town of a 


2 Difference where it 1s on meſne Proceſs, and where on an Exe- 5 
| cution. 


12 Mod, 348. 


be ſerved on . ? Sure the Lord's Day ought not to be a 
Sanctuary for Malefactors; and this here partakes of the Nature. 


of Proceſs.upon an Indictment: But Cur adviſ. 

Holt : Upon an Attachment, one is only to anſwer Interroga- 
tories; and, if he can ſwear off the Contempt, he is diſcharged; 
and Ignorance of the Law cannot be pleaded in Juſtification of an 


a 9 95 9 — but may be ofinc in ane en. 6 Med, 96. 


Attoznies, 


TR © JT. 


3 


| Artomies, Warrants of Actopney. - 


de la Hye 4 5 Vaughen.- 11 * +4 62 


"RR 0 R of a Judgment in the S5 Bench; for thay 
the Plaintiff, being an Attorney in the Common Bench, ſued. 
an Attachment of Privilege againſt the Defendant, and recovered 
againſt him by Non ſum informatus; and the Error aſſigned, be- 
cauſe the Plaintiff did not find Pledges de Proſequendo. And this 
being certified, and in nullb eff erratum pleaded, it was for this 
| Cauſe reverſed, Vide 9 Ed. 4. 27. 18 Toy 4. 9. 2H.7.1. 
12 Elia. Dyer 288. DE. 


Cro. Jac. 329. 


 Gibbins verſe Vaughan. Mich. x1 Ja. 
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R R OR 4 a Judgment 1 in the Common Bench, the Error 
aſſigned, becauſe in Debt by an Attorney by Privilege; the 
Declaration mentioned, that the Defendant was attached by a 
Writ of Privilege, and appeared and imparled; and after Judg- 
ment being upon 77411 dicit, there was not any Writ of Privilege 
filed, and for that Cauſe the N was reverſed. Vide Dy- 
er 288. 19 Z. 4-8. Fe * 


Cro. Ja. 418. 


2 


' Haydon af Mynn. Hil. 1 16 Ja 


; \RR OR of a Judgment i in Debt i in W e Woche 
Land aſſigned, whereas the Defendant appeared by 7. 8. 
a bais Attorney, and Judgment was given againſt him by 2 dicit. 
That the ſaid 7. S. was no Attorney of the Common Macht 
the Time of his Appearance, nor at any Time within the ſaid 
Term. And the Defendant pleaded in nullo eft erratum; and, 
becauſe it appears that the Defendant appeareth by the ſaid ). §. 
and imparled until another Term ſo the Court admitted him 
to be an Attorney, and its againſt the Record to ſay he is not 
an Attorney. 85 if he were not an Attorney of Record be- 
fore 


Cro. Ja. ** 
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was Meaged, that there was no Bill to be: found- filed with the 


2 the £ Court ordercd that a new Bill ſhould be filed. 


5 Attorney. 7 


"thaw yet this n of the Court doth implicitly. admit 


him to be an Attorney in this Action; and he is a good Attorney 


in the Suit: Wherefore this cannot be aſſigned for Error. And 


although the Defendant in the Common Bench hath brought a 


Writ of Error, and it is not demurred upon this Error aſſigned, 
yet it was held; that the now Defendant may well take Advantage 
thereof ; and that this Plea in nullo t Erratum, is in Nature of a 


| Den urrer : Wherefore the ET was affirmed, 


Willon' Caſe. | 


— Þ 


\NE exhibited - a Bill ge placito debiti verſus Wilſon, an Hover 0. 
Attorney of this Court; and after Verdict, it was moved in 
Arreſt of Judgment, that the original Bill was not filed with the 
Cuſtos Brevium, as it ought to be; but it appeared to the Court, 
that the Tenor of the Bill was entered of Record in hæc Verba: 
And it ſeemed to the Court, that this was remedied by the Sta- 
tute of Jegfails, as being in the Nature of a Want of an Original 


after Verdict. But yet, becauſe it was ſaid it had been other- 


wife ruled in the Cale of one Matthew Reod, an Attorney, the 


Court would adviſe— 


Note, That- it hath been "EP judged i in the Common Pas, cured 
by Verdict, and ſo alſo in the Exchequer Chamber, upon Error 
out of the King's Bench, upon Want of a Bill there, yet the 


| Words of the Statute are, Want of the original Writ.” See next 


Caſe. 


Wike verſus Wright. 


MKE 1 ht a Bill of Debt againſt Wright, an Attorney Hobart 134. 
8 1 "the CR ; and after Iſſue found for the Plaintiff, it 


Guftos Bremum, as it ought to be. And it was firſt. queſtioned 
to be within the Equity of the Law of 18. Elis. of Want of ori- 
ginal Writ, for the Bill is the Original i in this Caſe : But upon 
that, there was no Reſolution ; for it was proved by Oath, that- 
there was a Bill, and that the Defendant had accepted it, and 
ſubſcribed it, and it was entred in hc Verba upon the Roll; and 


. Anonymous 


. Anonymous. Mich. 20 


20 u pon a 32 gave a 


Per Holt, 
Ch. J. 


rivilege be not good 
Privilege is good agai 


N 


Sir John 
Court. 


Woolley Hou uld 


hens * 


an A ay at 25 2, and 
But the Court ſaid Attornies 
with the 


at large 


# 


* 


is prayed againſt one, Who, 
Farrant of de to be 
a Judgment, and preſently after ſnatched it out of his Hands to 
whom it was delivered, and tore off the Seal; and, the Court 
0 to incline, in regard it was to confeſs a Judgment in- 


this Court, it was a Contempt upon which an Attachment might 
be granted. 2 Ee: 


Mich. 6 W. 


Attorney is not P 
Action qui tam pro Domino Rege, &c. or at the Suit 
of the King; for the King may ſue where he pleaſes: And if 
againſt 1 as it 1 88 0, is not, no 
1 Salk. 30. S. C. 


ow verſus Woolley, an Attorney of this: 
Mich. 20 Car. 2. 


put in ſpecial. Bail, being: 
diſcontinued - his. Practice. 
have. the ſame 
lerks of the Court, and are to appear de Die i: Diem ;. 
and they were not ſatisfied that he had diſcontinued his Practice. 
aman 's Caſe, 1 Mod, 10. 


— 
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by 


8 
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ER OT 


8 


* 


8 


dable to am 


Privilege: 


he ſaid, that if the Warrant be to appear and enter Judgment as of 


Warrant of Attorney had not theſe Words, or at any Time 


Ale two Years; and the Entry was, he acknowledged himſelf 


Fault of the Clerk; ; and it was done accordingly. 


Eyre ſaid, the Juſtices of Ni Prius cannot commit the Attor ney 


for not bringing i in the Writ ; but in Ha of a Trial at Bar it is 
always done. 
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Mynn's Caſe,” Mich, Term 2x Car. 2. 


NNE Myim, an Attorney, entered a Judgment by © Colour of a 1 Mod. 7. 
Warrant of Attorney of another Term than was expreſſed in 
the Warrant ; the Court conſulting with the Secondary about it, 


this Term, or any Time after, the Attorney may enter Judgment 
at any Time during his Life; but in the Caſe in Queſtion, the 


| 4 
hs * = 


c after,” wherefore the Secondary was ordered to conſider the . „ 


Charge of the Party grieved, in order to his Reparation, which, the | 
Court ſaid, concluded him from bringing his Action on the Caſe. 1 1 


Caf. Temp. Maccl. 41—263—45. Fitz. G. 191, 192. 1 Str. 526, 
2 Str. 807. fn 15355 44, 45, 40, 47 48, 49. L. Raym. 1532. 


4 + 
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4 
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r 


* wy 434. Mod. 77. 


Jaſon nu Morgan. ? Mich. 16 Car. 2. 


. was obtained forty Years before, and no Warrant Levin. 130. 
of Attorney to acknowledge Satisfaction entred, till within 


about to be ſatisfied, inſtead of, he was ſatisfied; 3 and the War- 
rant being good, it was reſolved to be amended, Yong BY the 


Jones: lecke be. Pride) fe M Earl Mountague and 
| Bath. Mich. Term 6 W. & M. 


% * 5 
: 8 5 
: 


KJ H E RE a Trial at Bar ie pete Fer Cober will Comberb, . 
NY compel the Sheriff or Attorney to bring in the Venire; 503. 

No here Affidavit being made, that Sanderf5n the Attorney took © oe Co” 
the Writ from the Sheriff by Force, he was committed; but 


afterwards, upon Agreement of the Parties, he was diſcharged. 


F 2 — ogs Churchy 


„ 


a 


Anonymous. 


- Feme Sole give a Warrant to confeſs E Judgment, and 
marry before it be entred, the Warrant is countermanded, 
dgment fhall be entred againſt Huſband and Wife, for that 
would charge the Huſband.  Show..gt. 2 Saund. 213. Fur. 53 
Comberb. 24. GW. Lit. 310. . | 


and Wife. Mich. 2 Ann. 
HE Caſe upon the Report of Mr. Clark, the Secondary, 
was, a Writ againſt Huſband and Wife; and an Attorney, 
on: Sight of the Writ, undertook to appear for them, but after- 
wards would not do it. They delivered a Declaration, which he: 
received, de bene eſſe, and judgment was entered for Want of 
a Plea, and the Court ſet aſide the Judgment for Irregularity, but: 
ordered the Attorney to be laid by the Heels. And it was ſaid, 
that if an Attorney undertakes to appear, and after will not do- 
it, upon Summons before a Judge he ſhall be compelled: to do it. 
In an Action againſt Huſband and Wife, if Huſband will. order: 
an Appearance for himſelf, it will not be received without an: 
Appearance for the Wife too; and: for an Attorney to undertake 
to:appear, and not to do it after, is a. Contempt of the. Court. 
1 Salk. 86, 87. 1 Gro, 161, 2 Cro. 102 50. 3 Cro. 42541. 
1 Keb. 2 241 | Fn, 
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Fr | Warrants ebener, 
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ohe A Kiby: Mich. 7 Geo. 
: Antiff 3 ip ney was ſemmoned' before Mr. Justice + Str, 402, 
0 4 to produce his THe ahd the Judge. thereupon 

te an 1 5 , unleſs he W produced i à Month,” the 

endant ould,” b Conſent, be ft Liberty to ſign a Nonpreſt. 

He did not produce Nin, and the Nonproſs was ſigned ; and upon 

an Affidavit "that we could find no ſuch Man as the Plaintiff," the 
Court, on Motion, made a Rule upon the Attorney to pay 

the Coſts; and afterwards, upon an Affidavit that they were de- 
manded, and unpaid, Strange moved for an Attachment, which 

Was * e | 


* y 
_ 
* 


* 


| Rickarifion _ Roynes, Trin, 6 Geo. 2. | LL . 


N an Action upon the Caſe, the Plaintiff had laid in his De- 2 Birnardift, 
claration ſeven Counts; ſome for Buſineſs done as an Attor- 284. 
ney, others for Money lent, but four of them were exactly to the 

fame Ip. ſe witly the other three. Upon which Mr. Draper 

moved, .that theſe four Counts might be ſtruck out of the De- 
carton z accordingly the Court made a Rule to ſhew Cauſe, 

and * it was. . Made abſolute. 


. e Rennett, one, &c. Mich. 1764. 


N. Execution from the Ge e of the Cure of Con- . 
. (ſcience iſſued FL nſt 2 an e notwithiſtand- : 
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Adionhey. to confeſs a 
Judgment whereupon he is in Cuſtody, and does not extend to 
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Holcomb and Another ver/us 
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by the Court, that the Preſe s of an At. 
-uſtody... gives, waſnt of 
ſudgment, is confined to the particular 


T Was now ſettl 
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torney, when a Defendant in 


wo 


7 | Warrants of ay ab gong” to confeſs Judgments on other Ac- 


tions. 
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ARR ANT of Attorney given by a Feme Sole; ſhe af- 
terwards married. Leave was granted by the Court to 


enter up Judgment in the Name of the Huſband and Wife. 


Left * ; „ 95 „„ 


46 * 


\ 


4 


Surrenders, &. 


Eaſt. 30 G. 2. 


Bail, Ball Bon 


Capron verſus Archer. 


1 
1 


* * 


RULE was obtained to ſhew Cauſe, why the Pro- 
ceedings upon the Writs of Sci. fa. iſſued againſt the 
Bail, ſhould not be ſtayed, until the Writ of Error ſhall be 


n F N 


6. determined; 


the Bail undertaking to pay the Plaintiff the Da- 


* * 


cc 


cc 


fendant 'into the-Cuſtody of the Marſhal of the Marſhaiſea of 
this Court within four Days next after the Determination of 
the ſaid Writ of Error, in caſe the ſame ſhall be determined 
in Favour of the Defendant in Error.“ The Court ordered, 


That as 1 Defendant's Writ of Error was allowed before the 
Time expired within which the Bail might ſurrender the Prin- 


cipal, 


tho” no Notice was given to the Plaintiff's Attorney till 


BE 8 after 


* ＋ 


. . recovered by the ſaid Judgment, or furrender the De- 


mx 5 0 a, * { 1 I . 
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| after that Time expired, the Bail ſhall have the ſame Thea as 
are uſual, where they apply within Time for ſurrendering the 


Principal; 0) n made the Rule abſolute, Burr. S. C. 


Bond verſus lla. | Mick, Term 17 57. 


paid the Money; but they were ſued out into London, where ori 
ginal Cauſe of action aroſe, and not into Middleſex, where the 


Surrender was made, and where Bail Piece remained. The Bail 


applied to ſet Sci. fa. aſide, which Court granted, but without: 
Coſts. 1 This Caſe is more r reported by L Burr. 


| Cheſterton weihen Middlchurlt, Trin. I 7 58. 


| Þ of Cheſter, and Special below put in; but Bail Bond being 


aſſigned, an Action was brought thereon in the Court above, and: 
now Defendant moved to ſet afide the Proceedings, which the 


Court accordingly ordered, faying, it was ae Practice. WE g 
PR Burr. S. Gs | 88 


| - Campbell, tay verſus Cumming and Another FA 


5 


10 a Sei. fo: brougür agaitiſh is Bail, Defendant! Siekded? 
that the Principal died before the Return of the Ca fas 


which in the Replication was ſet forth, and was returnable: on 
| Thurſday next after eight Days from the Day of the Purification. 


The Defendant demurted to the Replication. It was contended 
for the Plaintiff, that the Proceedings were irregular, for the 


Word from is excluſive, and therefore the Writ is returnable 
in Vacation Time. The Purification fell on a Mcnaay, the Term. 
ended the 12th of February, which was Thurſday ; but the Court. 
gave 9 for the Plaintiff, See Burr. S. C. 


Hunt 


N 4 was 1 to he entered. on a Bail 1 1 


but omitted by the proper Officer, tho' the Plaintiff bat 
Notts. of the Render. The Plaintiff's Attorney, who knew no- 


thing of the Surrender, ſued out Sci. Fa. againſt the Bail, wbo 


2 ALL Bond, was given in. the Court of the County Palatine: 


| Hai volt bee: Mich. 1 2762. 19114 
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by the Statute of 18 Eliz. of m ſawardin of Pr 


* 


ET he udgment was affirmed. 


ger 8. 
ws. 5 I f 


nne. FP HE, Bail entered into a Recognizance 


I eight Days Warning, A. ſhall appear to any A 
_ ___ brought by B. for ſuch 1 Debt; nec non that if 4 1511 be con- 


=; 


in the Action, and ſhould not pay, that they would an- 
. the Condemnation. B. brought Action againſt 2. 
1 ich A. was condemned, and did not pay; wherefore 


ught Debt againſt the Bail upon the Lecognizance, and ſhew 


* 


tj 


the Suit againſt 4. and the Condemnation, and that he had not 


ſatisfied it, but did not ſhew that A. had eight Days 
to appear to the Action. And, by Fenner and los 


* 


not ſhew it, for the Condition of the Reco nizance depends upon 
two Clauſes ; the one, the Appearance upon eight Days Warning, 
the other is the Satisfaction by the Bail, if A. does not pay the 


” 


ondemnation, comprehended i in theſe V ords, nec non: And in 
this Caſe, the Action is brought upon the ſecond Clauſe, viz. 
We Default of A. that he has not anſwered the £< ondemnation, 
and therefore edd ( 


Jition which. 


ave ſhewn in certain 850 Fg 20 . deen 3 by eight 
Days. But Popham, Gaudy, and # 


o 


Villiams, contra: That the Plain- 
tiff ought of Neceſſity to thew the Warning to have been but 
or 6; : For s n a Condition to be pe 152 8 | 


— 


to anſwer ſuch 
arning ſhall bs prov 


ound of the Whole. And there is no Reaſon 

A. by luntary Appearance without ſuch: eight Days 

arning ſhould ejudice his Bail; otherwiſe, if the Condition 

had been between 4 and B. for there, if A. had appeared with- 
but ſuch Warning, it is his own Folly, & volenti non fit Nuria; 

and, according to this Opinion, the Plaintiff diſcontinued his 

Suit, and the Defendant ordered to put in new Bail. Quod 
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ee 3% 1 5 0 
"A Scire facias was brought againſt three Bailees, upon a 3 
| I cognizance acknowledged by them and the ee CC 
5 Jointly and ſeverally. And, upon a Demurrer, the Writ abated " 145 
Dy good Advifement, becauſe, this being founded upon a Record, | 1 
the Plaintiff ought to ſhew forth the Cauſe of the Variance = 11 
from the Record, as that one was dead; but if an Action be | 2" 
Eg brought upon a Bond in the like Caſe, there the Defendants ought _. „„ 9 
to ſhew that it was made by them and others in full Life, not hs TT. 
named in the Writ, becauſe the Court ſhall not intend that the Vo 1 
Bond was ſealed and delivered by all that are named in it. And Ff. 
werefore the Defendants cannot demur upon it, though it be „ Gb 
eentered in bac verba. And ſo it is if an Action be brought upon a | 4 
. Recognizance taken before the Mayor and Recorder, &c. by the e 1 
Statute of 23 H. 8. becauſe there the Parties muſt ſeal, and ſo it bs 1 155 - Xl 
Dot. T TPOSN an Obligation, da d apud Alam, ko. 1 

| + 1 n ſuppoſe: it to be made at loam 3 Folk. g 5 1 
"=" "The Defendant ae e that loam is in Ireland, and that it 1 „ 1 

| tze fame Vill which j is in the Bond, and that there is not any V 
5 fluch Vill nor Place in England of that Name, and demanded - -  '  _ + 
SE Judgment, &c, And it was thereupon demutred, and 8 F 
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 Marſham verſus . | 1 2 Ja. 


: N RO R of a Judgment i in the Common Bench, in Debt Cro. Ja. 335. 
„„ upon an Obligation of 60. Oyer being demanded, the 
„ Obligation was entred in bzc Verba, &c. pro ſexaginta, ſexinginta; 

and upon this Variance it was demurred in Law, and Judgment 

given, and Writ of Error brought thereupon, and this Point. Dy 

_ aſſigned for Error; and, without Argument, the Judgment was 

affirmed ; for it was held, that the Obligation was good, and the 

Words all one in Intendment. Vide Higgens v. vt berden, Poſt. 


and Cro. Ja. 355. Hob. 18. Vide Fitzhugh 5 ale, Hob. 19. and 
Valter v. Pigat, 1 . 


N ewman verſus More. Hil. 9 . 


„ R OR of a Judgment in the Common Bench i in N Cro. Ja. 424. 
Deliverance upon Demurrer in Pleading, the Error aſ- 
ſigned was, becauſe there was not any Writ of ſecond Deliver- 
ance certified; and in nullo eſt Erratum being pleaded, it was 
moved by Coventry, the King's Solicitor, that it was not mate- 
: EO rial. But it was adjudged to be ill, and reverſed for that Cauſe ; 
e for there ought to be a Writ, and if it varies in Subſtance from 


the Declaration in the Replevin, it ſhall be abated ; wherefore it 
was reverſed. 


Freeman verſus Executor of Freeman, Trin. 17 Ja. 


CI. Fa. to have Execution of N recovered in an Cro. Ja. 5 549. 
Appeal. The Defendant pleaded, that after Judgment, the 
7 Teſtator ſued Execution by a Sci. fa. againſt the Bail, and had 
Judgment and Execution awarded againſt the Bail. And it was 
thereupon demurred, and adjudged to be no Plea, becauſe it is 
not ſhewn that he was ſatisfied by the Execution againſt the Bail; 


for otherwiſe, without Satisfaction, he may 18 charge the 
Principal, 


WAY: 


6 Dyer 


Cro. Jac, 290. 


is 
1. 


$a | Dean | 


92 r A 22 2 Ae 1 Me $96 ONE Jadge- 


ment, and. he was taken in Execution for the ſaid 81. et boc, Ic. 
whereupon the, Plaintiff demurred, And it was firſt moved, that 


1 Cabios ad Sattsfaciendum lies not for theſe; Coſts ; and ſo there 
Was not any, leg Execution; ;. and if! it lies, yet he doth not plead; 


that he is yet detained, &c. And. it ſhall then be intended. that 
he efcaped out of Execution, and ſo this, Action well lies. But 
all the Court reſolved, that the Pleas were good; for, as to the 
firſt, they held clearly, that a Capias ad Sali gfaciendum lies for- 
Coſts awarded unto hs Defendant upon a Nonſuit. And it is. 
_the uſual Practice, as the Clerks affirmed. | Secondly, when. he- 
was taken in Bxecution, it hall not be intended that he eſcaped; . 
2 -altho' he eſcaped, he might be taken in Execution, and is. 
put to his Audita RWeerels 3 3 wherefore it. was DER for the De- 
endant.. 5 92 | ö 


BY e Chalk. Trin. 9 ofa. 


EBT upon an Obligation. And declares Qued 3 
fe teneri in quinquaginta libris. The Defendant demands. 
Oyer of the Bond, which was entred hc Herba Noverint, Se. e.. 
neri & in quinquageſſimis libris ; and for this Variance he demurred. 

in Law, for it was objected. that the Words in. the. Bond have a 
Conſtruction, that he obliged kimfalf ; in Fiftieth Pounds, apd: 
not Fifty Pounds, ſed non allocatur for quinquage/ſimus & quinquaginta: 
in a Bond, ſhall be conſtrued to be all of one Senſe, and the: 
Intent of the Parties was ſo ; wherefore it Was 90h adged for the: 

Plaintiff. * 


* 


Segar 


Seger vole: Manucaptor of Broom, | Hil. 24 Car. 2. 


' CCI. Fa. in Hilary Term on Jadgment on Bill and A pear- 4 Kal6ivs, 
ance in Michaelmas Term; it appearing, that the Bail was 


not till Hilary Term. After an Oyer of Judgment, the Defent- 
ant demurred, becauſe the Bail is not liable for Time before it 
be entred; but per Cur : A Bill may be againſt the Party in 
Cuſtody without Bail, and the Bail after is well enough, at leaſt 
ent latendnene, now after Wannen See 1 Keble ü 8. 0. 


j 


| England erte Clark. Mich, 1 5 TY 2, 


=.» RROR if Judgment in Treſpaſs after ladet was aſ- Keble 254. 
| © figned, that one of the Defendants died before the Judg- 
ment given; the Defendant in the Writ of Error, as 4 H. 7. 
doth ſurmiſe before Judgment on the Recotd, that be died after 
the Day in Bank; der” which the Plaintiff ſurmiſeth, that he 
died before the Trial, to which Defendant in Error demurred, 
and per Cur, Judgment affirmed., 1 Ventris 219. 5. C. 
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Altre wer eile Party.” : Kal 27 Och . nn 


TIN 65 Mi. Prey Defendant, being Bail for Bla, pe Sir T. jones 
J Defendant pleaded, that, before the Return of the ſecond. Sci. Tm. 
fa. againſt Him, the Plaintiff had ſued out a Tefhatum Cap. to. 5. 
Sheriff of Gloucefter againſt Ballard, and had taken him in Exe- 
cution upon the faid Judgment, & adbuc habet et detinet in Cuſtedia 
d Satigaciendum. Judgment, whether there ſhould be againſt _ 
© "hind prerextu Recognition : The Plaintiff demürfed generally, and 
had Judgment on the firſt Motion, for the Defendant had not 
performed the Recognition.” And i it Was Taid, it was. ſo adjudg- 
ed lat Ferm. 28 Car. 2. Oliver v. Morris. " Role 1897 7. and 
Audit. querel. 308. 528 10. Or. Ta. 320. Bale. part 2. 6 
. 205, 
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1 Levinz. 30. 


Ee 


| Demurref 8 and other. 


Smart verſus: Edſun. Paſch. 13 Car. 2. 


Udgment in Debt was had inst two; one dies, Plaintiff 
brought a Sci. fa. againſt the Survivor only. The Defendant 


| pleads, that the other hath left Lands and an Heir, to whom they 
- were deſcended, and demands Judgment, whether he ſhould be 
compelled to anſwer. without the Heirs being warned; where 
upon the Plaintiff demurred, and Judgment was given, that he 
ſhould anſwer, for the Judgment is againſt, the Perſon. And tho' 
that now, by the Statute which gives. the Sci. fa. and Elegit, he 
may charge the Lands to make it real; yet it is at his Election 


to purſue in the Perſonalty, if he will. 29 A. 27. 29 Ed. 3— 
39. 1 E. 3. 41. But if he will take Execution on the Lien 


real, there the Charge ought to be equally. againſt both, and a. 


Sci. 2 againſt both; but twas ſaid, that if he brought a Sci. fa. 
againſt both, and had Judgment thereupon, he might have a Sc. 


Ja. a * the Survivor PP. or an Elegit n both. 


3 Allen fi Cutles. 


Sci. 6 on a Recognizance i in Bail on a Writ of Error, con 

ditioned, if Judgment. be. affirmed;, to pay the Money, &c.. 
"he Defendant pleads Payment, but does not ſet forth any Place: 
where; on which Plaintiff. demurred,, and ruled fer Judgment: 


for him for default of the Venue. But this was moved, that: 
the Writ not being returnable. at. a: Return Day, but a Day cer-- 


tain, and. not being grounded on any Bill. or Thing in. Nature of 


2 Bill, it ought. to have been returnable at a. Return Day., But if: 


the Sci Ja., had fet forth the Condition of the Recognizance, then: 


it had been in Nature of a. Bill, and might. be made returnable at 


a Day certain; but here tis made uſe: of wholly-as.a.Writ,, and 


therefore it ought to. be made returnable. at a Return. Day, and ſo,, 


as all the Clerks ſaid, was the conſtant Uſage ; whereto the whole. 
Court agreed, and ftaid the Judgment... I. Keb, 395.1 


Bonaton 


* 


Bonaton a Wirte Mich. Term 1 34 Car. 2. 


brings a Sci. fa. againſt the Bail jointly, and had Judgment in 
the Sci. fa. One of the Bail dies, and after, Trevi/a dies; his 
Executor brings Sci. fa. againſt Morris, the Survivor of the Bail, 
to which he demurred. Holt: Two are Bail, and the Plaintiff 
brings Sci. fa. againſt them both; few, hereby is the Election of 
the Plaintiff to make the Recognizance j Joint and ſeveral at his Will 
determined ; and he compared it to the Caſe of an Obligation, 
and, being a perſonal Lien, it ſhould ſurvive, &c. But Saunders 
anſwered, by the Sci. fa. nothing is recovered, tis merely a 
Thing relative ; and now this Sci. fa. was to revive the 
firſt Recognizance, and need not take Notice of the Judgment 
in the Sci. fa. and that therefore the Plaintiff here had the like 
Action as Theviſa had. Jones J. aſked him, what if Execution: 
had been for the Plaintiff? He ſaid, then be muſt ſhew it, and 
pray Execution for the Reſidue. Afterwards, in Trinity Term 
it was moved again, and another Exception taken ; for that the 
Condition-of the Recognizance being, that the Principal ſhall 
pay the Money or render himſelf; twas afligned for. Breach, that 
he had not rendred himſelf, which: was il ;- for however the Mo- 
ney might be paid; and fo the Condition not broken, which the 
Court held to be a good Exception. Wherefore it was adjudged. 
for the -Defendants;;- and in this- Cauſe Tones. ſaid, there would 
be a Difference between an. Obligation, and a. Recognizance.. 


| 275 340. . 5 „ 


Mansfieſd verſus Richman. Paſch. 2 Geo. 2. 
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HE Defendant and another were Bail for - . S. in an Ac- Skinner 82— 
tion brought againſt him by Freviſa, who recovers and 10. 


. Talos Aﬀampfit and Dauern to tlie Dech ration, and for Forteſcue 
Cauſe ſhews, that no Pledges are on the Note or. mentioned 33% 


in the Declaration. 
Per tot. Cur : Judgment pro Querela; for be may enter edo 
at any Time before Judgment, becauſe Pledges are not liable be- 
fore judgment; and not then, if it be for the Plaintiff, 
And Baines, Serjeant, ſaid, it had been ſo determined in this Court. 


L Cro, 91, 92e- Hutton 92. Hob. 93. 2 Salk, 520. wy 
Dilcon⸗ 


| Cro, Ja. 571, | 


43 Bulſirode 
217, 


a Str, 309. 
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R RO R of 2 Judgment i in Heotrin Curr in b Ee. The 
Etror aſſigned was, becauſe the Judgment being in Debt by 
1170 dicit there was a Diſcontinuance, 0/2. that after Imparlance 
Day was given to the Parties until the next Court, and no Day 
certain. And for this Cauſe it Was held to be a Diſcontinu- 
ance, and the e was reverled. Vide Dyer 262, W a 708 
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Nota, y the 6 "Dover > Fre a Rule: to be. breed for 
the Diſcontinuance of. Actions, that the Plaintiff can 
not diſcontinue his Action; for, to ſave his Payment of Coſts 
thereby, after a Demurrer, when the Cauſe is then by the Der 
murrer in the Judgment of the Court, and in their Diſcretion, 
either for to continue or diſcontinue the ſame, it is not then in 
the Power of the Plaintiff for to diſcontinue his Suit, without 
the Aſſent of Parties, and this Aſent n abe $9 > make e 
unto the: %% „ 


N Debt on a Bail Bond, n was 3 * . ori 
1 ginal Proceſs appeared to be returnable. at a Day out of Term; 
F azakerley ſaid, they ſhould have pleaded the Statute H; 6, but 
the Court held it not neceſſary, this being a void Progels, And 
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Schon the Youniger verſus 45 Berry. "Mich. 1764. 


. MOTION: Was" made on the Patt of the L Defendant”: to 
X fy the Proceedings, upon an Affidavit that the Defendant 


owed the Plaintiff no more than 95. Per Cur': the Court can- 


not try the Aantum of the Debt upon Affidavit; the Diſtinction. 
is, where leſs than 40 5. appear upon the Face of the. Declara= 
tion to be due, or not. See 3 Burr. 1 592. * | 
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Matthew —— Haſlall, 31 0 32 Eli. 


fendant. Firſt Error aſſigned was, that a Writ of Enquiry 'of 
Damages was awarded; and no Day given to any' of the Parties 
to be there at the Time of the Return; for the Entry ought to 
be, ideo Dies datus eſt: partibus predictis, or at leaſt to the Plaintiff; 


ſo that he might then pray his Judgment, ſed non allocatur, for 


the Defendant is not to have Day, and the Plaintiff is to attend 
at his Peril; and ſo is the Courſe in the Common Pleas, but it is: 
otherwiſe in the Queen's Bench. The ſecond Error the Judgment 
was, that recuperet Poſſeſſ. termini predicti, where it ſhould. be, 
quod. recuperit, terminum; and ſo are all the Books. But the Court 
held it all one; for as in a Real. Action he is to recover Seiſin, ſo 
in a Perſonal he is to recover Poſſeſſion, and the Writ. is Naar 
Ms Ped: ang the Grad gant: W was affirmed, 


N R R OR of a Jadvihent' in Ejiefio one Pie of a Houſe in Cro. Ella 
© Dondom, where Judgment was upon Confeſſion of the De- 144 
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«Cre. Eliz, Ejettione # 


ö firme. _ 


'Cro. Eliz, 
486. 


exo. Eliz. 
© A 
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Smith verſus Collins wacher Others, 31& 32 Eliz. 


FTE R Iſſue joined, the 500 of N 77 Prius f 


I was at the Suit of S. againſt M. Sharp and three 
Others, and Muli for the Plaintiff; and this Matter was al- 


ledged in arreft of Judgment, and that there was no Trial be- 


tween the Plaintiff and Detogdant, and adjudged god * 


nil capiat per Billam. 


wand ef rn. Hil, 32 Eliz. 


Zjectione FTE R Verdict it was ; alledged, in arreſt * Judg- | 
 firme. ment, that the Declaration was incertain, viz. de 


uno Meſſuagio ſue Tenemento, and four Acres of Land, to the ſame 


belonging ; and for this Incertainty it was held clearly, no Judg- 


ment ſhall be given of the Meſſuage, nor of the Damages or 


Coſts, for they are intire ; but Judgment was prayed for the four 
Acres, but to that it was faid'to be incertain alſo; for it appear- 


eth not to which of them, they did appertain. But Gawady faid, 
the Words pertaining are void, for Land cannot properly Þelobg 
to a Houſe, as Hill and Grange's Caſe is; then it is as a Declar- 


ation of a Meſſuage or. Tenement and four Aeres of Land, 
which, though it be void for the firſt, it is good for the Land; 

and thereupon the Plaintiff releaſed the Damages, and for the four 
Acres had Judgment. And it was ſaid in Mich. 27 & 28 Eliz. 


ſuch Judgment u was Ken. between en and Roberts, 


* 0 


ö 
WET i 


Portman verſi Morgan. 5 38 Eliz. | 


Eau Firme of thirty Acres of Land in D. and 8. T M 
Defendant was found guilty of ten Acres, and 'quoad re/i- 


duum, not guilty. And it was moved in arreſt of Judgment, 
that it is uncertain in which of the Vills this Land lay; and 
therefore no judgment can be given, nor any Execution, ſed non 
allocatur. And it was adjudged for the Plaintiff ; for the Sheriff 
ſhall take his Information from the Party for what ten Acres the 
Verdict was. 29 H. 8. * 34. 


3 5 . | Saunders 
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moved. 
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T7 Jedment of two Meſſuages; but the Roll on the File WAS Yelver, 164; 
only de uno Meſſuagio, and the Defendant by his Paper Book 


pleaded non culp. to two Meſſuages, and the Roll in Court and 


the Record of Ni Prius were both of two Meſſugges, and there 


was a Verdict for the Plaintiff, and Judgment accordingly. Now, 
after Error brought by the Defendant, and before the Record 
removed, it was moved, that the Bill on the File might be amend- 
ed, and made two Meſſuages; and, becauſe the Defendant plead- 


ed to two Meſſuages in his Plea in Paper, and the Record of N. 
Prius and the Roll in Court were accordingly; it was reſolved 
per totam Curiam : That the Bill on the File ſhould be amended, 


and made two Meſſuages; for the Bill which ſpeaks de uno Meſ- 


ſuagio only, cannot be the Ground of all the Proceedings after ; 


plied as it has been ſepius in Experience before the Record re- 


but it is as if no Bill at all had been filed, and that ſhall be ſup- 


a _ 


Deuce ver/us Deuce, Hil. 10 Ja. 


< 


: : E 8 Acris Terra, 4 Prati, 4 Paſture in B. & C. in 


— Com. Kantiæ; upon zen culp. pleaded, the Jury found the 


Defendant guilty in fertia Parte 4 Acr. Terre, and aſſeſſed Da- 


mages & quoad refid. non culp, And it was moved in arreſt of 


judgment, that the Verdict is incertain, becauſe non conſtat. in 


which of the Vills the third Part lies. But aon allocatur per Curi- 


am: For it ſhall be intended that every Acre of Land named in 


Yelver. 228. 


the Declaration lies in both..Vills, for ſo. much is preſumed in the 


Declaration; and by the Venire facias from both Vills, quod Nota 
per totam Curiam, and Judgment accordingly. "T f 


1 * , 0 
: , o » L * 
5 : * ; A , ; 
; i” 4 5 a ; ; 
N Y - # 2 ' 5 x I. 
A + ot 1 
0 * Ws 
/ 5 * 
* ; N c 1 * i x4 


* 2 2 4 
3 1 
| 1 
Tx 
1 
1 ö 
7 
* 
Dh” 
N A 
- 
5 J 
DS. 
1 1 
FR 
1 
1 
«ih 
+ 
1 x 
U 11 
= 
a ; 
« * 
UN, 
£6 
* 
9 
1 
7979 
" 
135 N 
4 x 
i-2Y 135 
1 
: 1 
£ 
o 4 
» 
$2 
s tg 
"IL 
1 160 
ein 
i 1 K oy 
3 4 
N a) 1 
_ q 
5 0H 
12 
« 12 
1 
« * Y 
: A 
be bl 
11 
* 3 
a 11 0 
ö ba 
4 „ 
* 
y T2 
8 pv | 
* * 
\ = 
H 1 
b Fl 
1 4 
4 os 
4 9 
_ + Bail 
A 833 
* f 
4 ny 
8 * _ 
= 
1 I 4} 
1 
, 17 
e 
8 
a 177 
by n 
U 1 
\ un a 1 
J n 
} $i 2 
4 4 
. n 
8 1 
4 * 72 
SY if 
v 1 x 
a A 45 
9 K 
4 F 
; 48-48 
N 
"= 2 - 
73 
* 
* 
4 h 
o 
oy I 
JAIN 
; 1 
1 F 
o 
| FRA 
?' ka 
wh 1 I 
N 2F 
TY 15 
*. L {50 
L v1 + 
2 l 
is 8 4. = 
4 4 * . 
ve 40.0 
: e 
on WW 52 
4 14 
4 > at H 
* 2 348 
| ol ES 
> toy 
: 12 
, 00 6 
9 WY 
75 150 
— { + * 5 
* [ 78 
' bs | E iy 
ld 4 
| x 
7 oF 
WHATS 
+ v.47 T 
LIB 
4 & Ni 
ly * 
Wk - 
N = 
g * od 
T4 CP 
* ** + 
, 9 of 8 
b * 5 
k 4 
; 4 g 
1 
5 l 
2 3 
; g 
2 bb 
* 
E65 
4 wt: 
k i 
48 
8 1 
__R 
i FR 
: | 93 4 
1 
„ © 
1 ts 
41 


1 


2 2 
2 
3 
Fenn 


D. 
R 


a 
7 . 
; 1 
% 5 
x a N ; 
> * A 4 9. 
LANG Er. fy at ER. ns. RAY 
Ld Rd n * 
2 r n we 
22 PIES 2 — = \ . 
= CONS IST = \ — 
1 n - 


SEEN alt} ID ED 
Es a; 
* . . of 
2 3 
- 8 2 
122 hn 524 


 Aﬀtley verſes Webby 8. Caſe. : Eaſt 21 1. 


- Godbolt 286. N an Ez ee e the Words 60 & AL were omitted 
out of the Plaintiff's Declaration ; and altho' this was the 
Default of the Clerk, yet the ſame cod not de amended | 3 hut 
IE made the Declaration not to o de e, 


| Hewett verſus bye. Trib. 21 1 1. : 


Godbol 335. To Eien firme of a Houſe i in Windfer, Is Eſecmment was 
laid to be of a Houſe which was in auftrali Parte vici, An- 

155 the Higb- Street. Ley, Ch. Juſt. If it had been ex auſtrali 

arte vicj, then the South Part had been but a Boundary but 

bers it is» wel laid. Then it was woved tl that the a 


ae 


for 5 Bee 4 1 . A is not like unto W311 

Caſe, for there the Offence was laid to be done in Pa- 
rochia Sanctæ Margaret de Weſtminſter, therefore the Viſne ought 
to be of the Pariſh, but in this Caſe it being laid generally in 
Winton, it is ſufficient that the V7 . came out of Winton. Judg- 
ment was gion for Plaintiff, 


Rowe verſus Ocam. Mich. „„ Ok 


| Lene. 82. a 4 LA RY z Carol Regis in the King 's Bench, Rot. 1024. it 

was VER That an Eiectione yf me for forty Acres of 
Land by Eſtimation is not 699% for the Demand Ong, to 4 
certain. . ; l 


— 


Dolphin aaf Clarke. 2 - 


Cro. Ja. 4 Ejectione RA F T E R Verdict Exception was taken i in 1 of 5 
"ma. Judgment, that the Appearance and Iſſue were in 
Hilari primo Jacobi; and the Bail was craſtino Purificationis, and 
eee was the Declaration and Iſſue, and Ven. fa. awarded, 
OOO ( | 5 bearing 


ay 
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ehe 


8 beiring Date the 23d of Fonuary 1 Jac.” en this a Dif: 
__#rimgas''the 12th of February ; fo as the Ven. fo. was awarded 
before the Appearance. and Dectavation: to try the Iſſue in the 
fame Action, which cannot be good ; but the Court held it was 
amendable, for the Roll is the Warrant of the Ven. fa. which 
being variant from it, the 7 %e thereof ſhall be amended, to be 
ſubſequent to the Iſſue joined. And whereas the Tee was 23 
an. which was Sunday, ſo not Dies Furidicus, it was held, that 
it alſo ſhould be amended ; for it was but the Default of the 
Clerk and miſawarding of the Proceſs, which is aided by the 
32 H. 8. and 18 Elis. wherefore, notwithſtanding theſe 1 
tions, it was een for the Pings: : 


dg, N Derby and Jackſon. 10 0 Ja. 
Ejeione \ FT E R Verdict upon Not Guilty, it was moved Cro. _ 306. 
in arreſt. of Judgment, that the Declaration was 
not wood; for it was, that the two Defendants intravit & ipſum 
(Plain. ) a firms fue prædicta ejectt et expulit, where it ought to 
have been intra erunt et ejecerunt, &c. And being the Point of 
the Action, is not therefore amendable; the Bil alſo upon 
the File was found to be ſo. But all the Juſtices, {Fleming 


abſente) held it to be amendable ; for it is an bs N Nan 
OT! of the Clerk. 


Vale verſus Field. 12 Ja. 


_#— Leaſe made at Cardeworth of Lands in Parochia de Cardworth 
predict. The Defendant pleaded Not Guilty, and being found 
agafnſt him, it was moved in arreſt of Judgment, that the Venue 
was awarded de Parochia de Cardworth, where it ought to have 
been de Villa de Cardeworth for Parochia de Cardeworth predi. 
is not the Village mentioned before, but all the Court held it 
was good Ae 1 for / prædicta made them all one. And the 
Court ſhall not intend that the Pariſh extends into other Vills than 
 Cardworth, And, altho' a Pariſh may extend into more Vills, 


yet it ſhall not | be ſo intended, eſpecially where it is ſaid Paro- 
e RG ia 


Jelpione firm of a Leaſe of Robert Arden ; and declares of a Cro. Ja. 340. 


© 
* — 
F — b o 
5 : . 

"DH — an er * * 

* Wo.” , 

> N © = * 
= NR e 

. . 
2 — 2 tt 8 n 

1 — 1 


oY r * S oaths; 27 av Wh . =. l - 
RI ITE "9 - Cp dp AE rw © > — — — OD ——— * 
"a. wo ___ = . — * — — 
5 BEAT 298 =>; — 22 — * © KP, \ by * * * GET 02> WT. Lg ” by C _ 3 2 
; T 


A W 
- "aps * ogy — . 
Berne” = =D 4 oy, 3 1 hd 


* . 
- _ 2. - 4 * 5 n 
ND pan 4 * 52 Sa . 
24 3 „„ „„ MA — en EIN = wi 4 3 * 


_— > = * 2 
Py c : 8 $7. 
Its GO nut, ond NW I AE Re ret ELL EE SI. HY ES 
. EP —— bg 
by = 323 ey GEISIST hy * 
* 8 3 — 
- AI —— go OO \ 
2 — 468 ** n 0 >> 
E _ b 


E 


* 


S 
Th 2 
9 2 r CO 

* Peres Ca * 5 
* = —_— — 


n 


; chi de Cowon pratie. 3 bd Wa FR Po, fa" apices x 


5 | ; | | Hobart 3 28. 


de Card worth, or de Parochia de Card worth is well - enough * 


wherefore, by the Opinion of the whole Court, it was adjudged | 


for Plaintiff. - Vide Ed. 4. 38. 22 Bk 125 4. Hob. 6. Vide 
Baue v. eke Paim. 3 36. BE 1-0 5 
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Ts 5 | Badham's Cale. "Eaſt. 14 41. e och e 


2 firme by Deans af the Demiſe of Benjamin Crock- 


for Land in Gloucefter ſhire. The Defendant pleads Not 
valley, and Proceſs continued againſt the Jury, till a Writ of 


iſtringas cum offo talibus was awarded; Return ofabis Hilar. 


17 Ja. at which Day Richard Tipets of Dir ſiy, was returned | 
one of the Tales, and the Jury made Default; whereupon a Diſ- 


tringas cum ſex talibus was awarded, returnable menſe Eoft. 18 Ja. 


And at Return, Richard Tripets was named, as well in the Writ 


of Diftringas as in the panel J. ales, and by 


y that Name was ſworn 
with Eleven more, and Verdict given for the Plaintiff. And upon 


Exception taken, the Court required Proof that it was the ſame 


Perſon. And at laſt the Under- ſheriff of Glouceſter, that made 
the Return, but was now out of his Office, (a new Sheriff be- 


ing choſen toward the End of Micbaclmas Term, 18 Ja.) de- 
poſed i in Court, that he knew not the Man, neither that he was 
one of the Twelve that gave the Verdict; but yet affirmed, that 


there was a Richard Tipets of Dirſfley in his Freeholder's Book, 


but no Tripets. And two other Strangers depoſed, that they 


know Richard Trpets of Dir/ſey, and that there was no Tripets 


there, and that Tiers was a Man ſworn of the Jury, which they 


| knew, becauſe they ſaw him ſworn, being about the Court 


Accident; and ſome. Writing was alſo ſhewed, proving his 
Name Tipers, and Judgment given for the Plaintiff for Damages 
only, for the Term was ended. And the Entry of the Rule is 

in the Bill of Pleas of N Brownlee by Othogaine, the Aena. : 
16 Nov. 18. Fines \ V. Norton, (478 bra, I] GE 
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| Mirrll waffen Smith, Tia. 1 0 1. 


0 j ooh 12 Y ay 15 TE . 7% . 
1 


having there two Declarations, but the ſecond Declaration was 
perfect. Moy! and Ewer's Caſe was cited for the Plaintiff, that 
the Declaration was good; the which was an Oxfordſhire Caſe in 
an Action of Treſpaſs in Ejectment, 6 Ja. The Leaſe was made 


and laid in the Declaration that Poſtea (8) Anno 5 Ja. he did 


eject him. Adjudged Poftea. to be good, and (S) to * void for 
the Ejectment. Milliams Juſt, This is no Error, for the Poftea 
here implies this, and ſo makes all to. be good, and the Entry 
to be before the Action brought. Croke Juſt. This Poſtea here in 


the Declaration ſhall well guide all; and ſo make all good; and 


the Action to be brought after the Entry and Ejectment. Plem- 
ming Ch, Juſt. The Poftea here ſhall well guide the incertain 
Day of Leaſe and Ejectment, being omitted Poftea (S). Anno 


ſerto ejecit Anno ſeptimo. The Action not brought before, this of 


Neceſſity muſt be after the Leaſe; here the Plea was non culp. 
The jury find that the Defendant did eject him, and that the 
Action was brought for this, and the Poſtea hereafter affirms this 
to be ſo; the whole Court agreed in this, that the Declaration 
was good, and ſo the Judgment well given; and, therefore, by 
the Rule of the Coutt, the Talent was affirmed. 


wal 5 Stilwell verſa Kae Iz * 


TN an 18 of Treſpaſs and Ejectment concerning Title of 2 Bulfir, 58. 


1 Common; the Title of Sir George Moor, the Verdict paſſed 
+ againſt his Title, It was moved for him in arreſt of Judgment, 
that there was a Miſ- trial, the Ven. fa. being miſawarded, the 
ſame being but of one Place (8). MWitliy, whereas it. ſhould have 


been of two (8), of Thurſley and Witley, according to the Book 


| of 10 Ed. 4. fol. 10. and Lacey and Fiſher's Caſe, 21 Eliz. B. R. 
2 Dodderidge Jul. The Ven. fa. is to be from the Place where the 
Land is, and where the Common. i is, and ſo. where the Common 


18 appendant. The Court was clear of Opinion, that the Ven. 


* hers 1 in this Cath was miſawarded, for 7. Pay is not within 


he 


T N a Writ fl Error to W a e given in the 0. B. Bulftr, 20 
lin an Ejectione fir mæ, the Error aſſigned was, becauſe in the Part. 29. 
| firſt Declaration there wanted the Day of the Ejectment, they 


14 * 


+ Ts 


1 Roll, 14. 


| 5 Cro. Cha, 


150. 


* - 


by the Rule of Court, 3 Judgment was arreſted, and a Nu. fa. de 
— #0vogranted; 1 I e v. een tes nat ma Vi 
'Calt of Ee 1 . Det ave | 01 


the iabör m Witley, and the Ven. fa. being 15 of Wi by; fay- 
ing nothing ot Thur jlty, is not well awarded; for'the fame ought 
to have been of both (S) of 7 bur fley and Witley; and therefore 


e Les et, Rowkeley.| 12 2 Ja. Jo 


EN A N brought 2s Ej eAtnent aphtift Mun ind Bum, "T7 
being at Iſſue, a Verdict was given for Plaintiff ; and af- 
terwards, between the Verdict and the Day in Bonk, the Baron 


died; and upon this, the Court adviſed the Plaintiff to relinquiſh 


this Action, and only to enter the Verdict upon the Evidece; 


for if the Judgment thould be given againft both Defendants, 


and one of them thould be dead at the Time of the Judgment. 
given, that would be Error. But Cote ſaid, that the aintiff 


might make Allegation that the Baron is deat, and have 9 $55.0 


ment _ the. Peme. I Roll A 


5 


— 


- Hl wei Gilbert - Fil 4 Car. EF "a $ 


\RROR: upon a Jadg W 8 in the Common Bench in an 
Ejeftione fir mæ. The Error afſigned; for that Jane Her- 
lakenden apud D. demiſed an Houſe and forty Acres of Land in 
D. per nomina omnium Meſſuagiorum Terrarum & Tenementorum ſuo- 
rum in Parochia de D. fue alibi in Comitat. Kanc. Upon Not 


* 


guilty pleaded, the Plaintiff ſurmiſed that the ſaid Pariſh of D. 
is in Rumney, within one of the Cinque Ports, 251 Brtve Domini 
regis non Currit ; and that Aliington | is the next Village adjoining 


thereto in the County of Kent, and prayed a Ven. fa. upon it; 
and thereupon a Ven. fa. was awarded #e vicineto de Allington 


and by them it was found for Plaintiff. And it was mow affig a 
ed for Error, that this Ven. fa. was miſawarded; and a Mir- | 


trial, not aided by the Statute, for 'the Surmiſe, otight to have 


been, that D. is within the Cinque Ports, and not that the Pa- 
iſh of D. is within the 288 55 Forts; for D. py: be a gr : 


4 — * * ” 
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of itſelf, and the per nomina omnium Ty errarum, Ge. in ate de 


D. may be the ſame Plece. But the Court held, that the Vill! 
and Pariſh are intended all one, unleſs the contrary be ſhewn, 


and that it is no Exter ; wherplore e Bann as, ry that 
GIRL thould, be nn: e 9 


en cg p. TB R Verdict it was mo, 5 Grimſton, in Cro Cha. 
firma. N' ſtay of Judgment, that there was not any Bills. 
upon the File; and it was prayed, that the Court would order | Z hi 


that none might be filed. But the Court held it to be aided by 
Stat. 18 E/iz. and in Woodhouſe v. Willis, Trin. 16 Ja. Rot. 945. 
ſo reſolved in a Writ of Error; wherefore Judgment was given 


for the Plaintiff, notwithſtanding this TAY ln 15 Mood 
Pur Lak 
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Johnſon verſus Davy. Tein. 9 Cab, 


— 


En. n of 6 Meſſuages, 109 Kors of Land, 300 Acres Cro. Cho. 
of Paſture, &c. After Verdict upon Not guilty pleaded, 327. 

and found for the Plaintiff, Grimſton moved in arreſt of judgment, 
that this Suit is by original Writ, and the Original doth not 
Warrant the Declaration; for the Original is of 1 Meſſuage and 
60 Acres of Land, and fo varies from the Original in the Number 

of the Meſſuages and the Land. But Rolls for the Plaintiff ſaid, 
— that this ſhall not be intended the Original upon which the Plain- 
tiff declared; but that there was another Original which war- 
rants this Declaration, which is now imbezzled. And it ſhall 
not be intended to be grounded upon the Writ which is now 
ſhewn ; firſt, becauſe the Writ bears Teſte 18 April, returnable 
3 Paſeh. and this Declaration is in Trin. Term; and here is no ; 
Continuance upon this Writ. Secondly, becauſe - F 
againſt the Defendant, and a Copybolder, and in this Declaration 
there is no Name of the Copyholder ; wherefore it ſhall be in- 
tended, that this Declaration is grounded upon another Writ now 
wanting; and this Want is aided by the Statute of Jegfaile, and 
of the e Opinion was all the Court. Abfente. Richardſon ; and 
2" as for Ts for the Plaintiff, _ 
„ Lumley 
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| Lumley verſus Verl. - Mich. 1 6 50. 


LED 623 1 a Wit of Bltor bioughit upon' a Jodgntnr given in an 
Action of firme Eijeckione, it was ſaid by Ro!l Ch. Juſt. That 

if the Writ of Habere Facias Poſſeſtonem do contain more Acres 

of Land than expreſſed in the Declaration, that it is Error. But 

if the Sheriff do give Poſſeflion of more Land than is contained 

in the Writ of Habere facias Poſſeſſionem, an Action of the Caſe 

lies againſt the Sheriff, or an Aſſize lies for the Land. It was 

alſo ſaid, that if a Judgment be affirmed upon a Writ of Error 

in the Exchequer Chamber yet they cannot grant out Execution 

there, but it | muſt be 1 in | this anne IEA Beet EY 


tes * 41 


E £& X 


| Redman uy Edolfe. Mich. 21 1 Car. 2 2 4 


2 Keble 583, I I. was certified there was- no Original, which is aided by 
Verdict; but per Cur': A vicious Original is not & Summon- 
atus, for Attechiatus in 1 is ill, and not aided. 2 Keble 


544 ; W e §. C 1 Mad. 3. Bed 12. > J ane 


A | SED Gale. Paſch. Term, 34 Car. 2. 


2 Show. 201. N Ejectione firme for: not appearing at the T rial to Ri 
| Leaſe, Entry and Ouſter, there was Judgment againſt the 
Star" Ejector; and, upon Motion, ſet affde, becauſe. no Bail 


Kled. 


| Cook verſus Darbiſon. Mich Term 5 W. & M. 


| Carthew288. LY RR OR to reverſe a TI HY in Benet in C. B. Veen 
for the Plaintiff; and the Error aſſigned was, that it ap- 
ant upon the Record, that the Demiſe to the Plaintiff was 
made on the 2oth of Fanuary: 1692, which was the E/ſoigh Day, 
and ſo the Firſt Day of Hilary Term. And it appeared likewiſe. 


| by x the Placita, that the Declaration was of the fame Hilary Term 
| f EI; WIA 


3 
_ * 


; hich! relates alſo to Pl Firſt Day; add ſo the Action was 
brought by Plaintiff before his Title acerued, or at leaſt on the 
very ſame Day, which cannot be ; becauſe the Law allows no 
Fractions of Days. Sed per Cur”: This being 'a Verdict, the 


Chief Juſtice ſaid, that if the Plaintiff in Error would take Ad- 
vantage of this Matter, he ſhould have alledged Diminution and 5 
procured the original Writ to be certified; and if that was re- 


turnable before the Plaintiff's Title, it would have been Error. 


pulelton verſus Warburton. Eaſt, Term 9 W. 3: 


1696. Habendum from the 25th of March then laſt paſt ; ſo that 
the Trial appeared to be had Half a Year before the Demiſe up- 


on which the Plaintiff declared; and now it was moved to ſtrike 
out the Word Septimo and put in Sexto; and a Rule of Court 
was produced between Parr and Cawley, 1 Mod. 2 50-252. 
where, after Error brought upon a Judgment by Confeſſion in 


Ejecrione firme, ſuch Amendment was made in the Declaration; 


but that being a Judgment by Conſent of Parties, was held to 
be no 0 nene in oy Cale. 5 Med. 3 3 2— 1 19 5 48. 


Argent verſus Sir Marmaduke Darrell. Mich. 11 W. 3. 


contrary to the Opinion of the whole Court, and there- 


fore Defendant moved for a new Trial. But per Curiam: A new 


Trial was denied; and it was laid down for a Rule, that after 
a Trial at Bar no new Trial ſhall be granted in any Caſe, unleſs 
it appeareth that there had been ſome Corruption or Miſdemeanor 


in the Jury. Holt's Rep. 702. 2 Salk, 648. 2 Salk. 050. Far- 
oy 3137+  Comberb. 1 n 5. 


U 


N Ejectment tried at Bar, in "ih Plaintiff had a Verdict Carthew 401. 
in Michaelmas Term Anno 8 V. 4. 1696; and now it was | 


moved to amend the Declaration, it being delivered as of Trinity 
Term before; and the Pemiſe upon which the Plaintiff de- 
clared, was laid to be made the 1oth of April 1697, Inſtead of 
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| White eee Wan Mich. 8 W. 3 


Declaration was delivered on a Sunday. Holt Ch. 5 It had 
A been allowed, but that he himſelf was never ſatisfied with it; 

12 Mod. 606, and Turton ſaid, in the Exchequer they rejected a Declaration in 

667. een for that Reaſon 3 and Eyre ſaid it was abominable. 


Forteſ. 375. 


Buckſom * Hoſkins. Mich. 3 Ann. : 


b Salk. 52, R ROR of a Judgment in 0. B. and the Sci. fa. to aſſign 
57 Errors quare Executionem habere non debet of a Judgment in 
: Ffectwent for two Meſſuages; whereas the Recovery was de uno, 
Meſſuagio only. The Plaintiff in Error pleaded nul Tie! Record. 
and the Defendant moved to amend ;. he cited. 1 Cro. 162, 163. 
1 Ro. 197797. 22 E. 4. 6. 2 Cro. 372. Cra. Elis. 760. 
2 Sid. 7-12. 

Per Holt Ch. J. Nothing appears to be vicious or Amn to. 
need an Amendment; and that there may be a good judgment 
that agrees with it. The Writ is good, tho' improper for the 
Purpoſe; and we cannot put a Deceit upon the Defendant, and; 
make his Plea falſe when it was true. Cro. Ja. 372. was ſaid. 


to. be r Falz Med. Caf. ee. 


Lord Coningſby $ Caſe. Hil. | 9 Geo 


u Str. 548. E brought an Ejectment 254 had a Rule for Trial : at Bar 3 
| but it being upon the Demiſe of a wrong Perſon, he deli- : 
vered new Ejectments, and coming again for a Trial at Bar, the- 

Court would not grant it but RRQ Payment. of Coſts of the for- 

mer Ejectment. 70 f 


4 


| | Douglas 2 3 Mich. 10 Geo. 
Str. 575. P ON an Affidavit that they Had en a Dei im 


Ejectment, and that the Servants refuſed to call their Maſ- 
8 or receive it; faying, they. had ( Orders to take no Papers. 
4, Wearing 


"© ve 


 Eſeetments: | 


ae moved, that leaving it at the Houſe ur be ſufficient, 
Which was ordered accordin lx. 


Goodltitle 0 Holdfaſt Eaſt; 4 Geo." 2. 


F ER judgment aint the caſual Ez jeckor, and before Str 900. 
any Writ of Poſſeſſion executed, the den made a Rule 
E o ſtay Proceedings on Payment of all Rent due and Coſts; it 
not being pretended that the Ejectment was brought on any other 
Title thana ny: for Na gende of Rent. 


Goodtitle ver ſes Meymott. Trin. 17 Geo. 2, 


N the 8 delivered to the Tenant in Poſſeſſion, the Str, 1211. 


ſaid James, inſtead of Jobn, was ſaid to enter by Virtue of 
the Demiſe, and the Court refuſed to amend it, for they con- 
ſidered it as a Proceſs. And Mr. Juſtice Vriglt cited a Caſe, 
Hil. 15 Geo. 2. where the Premiſſes were laid 70 lie in Twicken- 
ham & Iſle worth, or one of them; and the Court refuſed to let 
the Plaintiff ee vy ev out ee oo parends Words, 


3 \ 


' Oats 2 Shepherd. Tri rin. 21 Geo. 2. 


E E Term i in Ejectment being near r expiring, it was amend- Ser, 1272, 
ed, without any Conſent, from five Vears to ten Years. 


Holdfaſt verſus Pedigree Eaſt. 1 Geo. 2: 


N a Rule to ſhew Cauſe, why Judgment an not ber Bernerdid. 

entred againſt the caſual Fiedtor, an Exception was taken 43. 
to the Notice that was annexed to the Copy of the Declaration, 
for its not being ſigned by the caſual Ejector; and for this 
Cauſe it was diſcharged. 1 Barnardift. 116. Judgment ſet aſide. 

Notice at Bottom of Declaration being ſigned by nominal Plain- 
tiff, inſtead of che caſual Ejector. See Wyat ' v. Mink wortb, next 

a G | | | | 
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Wyat vor Winkwort. Fel. 2 . 20 „ a. 


d mandift. | HE Declaration in Eiedpent was delivered before the 
8  Effugn Day of this Term, and Notice was given to the 
Pefendant to appear of this Term; upon which Mr. Gapper 
moved, that the Defendant might plead the next Term. . The 
Court ſaid, the Rule in Lord. Chief. Juſtice Holt's Time uſed to 

be, that the Notice ſhould be given to appear of the next Term, 

and they thought ought to be the Practice now; but, however, 

as the Notice is often, in Fact, given the other * they al- 

lowed the Motion. Salk, 257. 


— 


Perington . 1 Eaſt. 5 Geo. ; 
2 Barnardifſt, N R. Ane vel for agent in Voda upon. an 
144. Affidavit of Service of the Copy of the Declaration in 


Hilary Term laſt. The Reaſon why this Motion was not made 
before, he ſaid, was, that the Defendant, till now, inſiſted on his 
Privilege; but Mr. Strange objected, that the Court never al- 
lows of theſe Motions, but on the very Term which the De- 
claration is ſerved in; and he ſaid, it might be reaſonable to 
make the Tenant ſearch one Term, to ſee whether he is obliged 
95 to enter into the Rule to make himſelf Defendant; but it would 
be very unreaſonable to make him ſearch longer. The Court was 
of. the ſame Opinion, and gige the Motion. | 


Error. 


Taler and Norton' 8. Caſe. kalt. 26 Eliz. 
IH E Cale was, an Infant being i in Execution upon a Con- 
demnation in Debt, brought a Writ of Error; his Fa- 
ther and his Brother was his Bail, Ie Was the n of the 
„„ | Juſtices, 


4 Leon, 113. | 


— 


\ 


error; 7 


| Joſtices, that they two dy adhd enter into the Recognizance 
that the Infant ſhall appear; and that if the Judgment be affirm- 


ed, that they ſhall pay the Money, and not that they ſhall render 
the Body of the Infant again to Priſon, for that when once he is 


diſcharged of the Execution, he ſhall never be in Execution 
again. : 


_—_— 


Megot, Broughton and Davie's Caſe. f Mich. 29 Eliz. 


" 5 


95 


N an Action upon the Caſe upon Aſump} "K it was found bo 2 Leon. p.54. 


Ni Prius for the Plaintiff, and afterwards, before the Day 
in Bank, one of the Defendants died; and, after Judgment given 
the other Defendant brought a Writ of Error in the ſame Cobrt 
where the Judgment was given, and affirmed an Error in Fact; 

ſeil. the Death of one of the Defendants pendent the Writ. vide 
2 Ed. 3. 21. It was ſaid, the Caſe is not like the Caſe of an 
Action of Treſpaſs, for every Treſpaſs done by many, is ſeveral 
by each of them; but every Aſſumpſit is joint, and not. ſeveral. 
Another Point was moved, If the Court could reverſe their own 
eg! 1 Cro. ſe Rolls 7 2 Leon. a 


% 


- Griffth and Price's Cale. Trin. 29 Eliz. 


1 the Original bore Date the 16th of April, 28 Elix. and the 
Plaintiff declared of an Ejectment the iyth of April, 28 Elie, 


4 


RROR by Griffith ag voſt Price, upon a Judgment in tles, p.98. 
Cheſter in Pieflione ws" ; and the Error affigned was, be- 


90 as it appeareth, that the Action way brought before there 


was any Cauſe of Action, and that was holden to be Error; and 
alſo Ejectione fir mæ is not a perſonal Action; 4 and afterwards the 
Nest Was reyerſed. 


Walcot and Powell's Cafe. Eaſt, 30 Eliz.. 


7 "A 7 E Caſe was, that in an Action of Debt brought againſt 
the Huſband and. Wife, the Plaintiff declared upon an 


Obligation made by the Wife dum ſola ſuit ; and the Writ was in 


the n amn. And; nk Judgment pIverL in that Action. 
| 4 * tit, 


3 Lo, p. 
206. 


Sas 
, ata 


2 Leon, p. 1, 


well enough give that Judgment, for the former pretended Judg- _ 


a Writ of Error was Dn in the King 4. Bench, and chat Mat- 
ter was aſſigned for Error. And by Cooke: The Writ ought- to 
be in the debet & detinet, for the Huſband hath the onda of 
the Wits i in his own Rs | And ſo is the e has 


I 2 Damport's Caſe. 32 & 23 Elis p 


* 


> % & # oo 


HAT HE R en againſt Damport, as Adminiſtrator 

of- one Zouch ; the Defendant. put in Bail, and afterwards. 
Tal was given againſt the Defendant in this Manner, Ideo 
videtur Fuſticiarits quod querens recuperet debitum ſuum verſus, — : gp 
and thereupon a Sci. fa. was ſued againſt the Bail, and a good 
and lawful Judgment againſt them; and they brought a Writ of 


Error to reverſe the Judgment given ayainſt them, becauſe Judg 
ment was entred againſt them before a good and lawful Judg: 


/ 


ment was given againſt the Defendant himſelf. For videtur 
Fuſticiariis quod querens recuferet, &c. is not any Judgment. 
And the Court held, that the Judgment given againit the Bail 
ought to be reverſed, but that the other Judgment ſhould ſtand, 
ſuch as it is, neither affirmed nor diſaffirmed. But the Bail 
ſhould not cauſe the ſame Judgment for their Diſcharge to be 
entred. And afterwards came Thatcher, and ſurmiſed the Nul- 


lity of the ſaid Judgment, and prayed that Judgment might b 


e. 


entred for him zu forma juris et habuit ; and now, upon this new 
Judgment, Damport brought a Writ of Error, and aſſigned for 
Error the Entry of that new judgment; for, before a Judgment 


was entred riel. queb. and Thatcher proceeded upon it and had 


Sci. fa. againſt the Bail; alſo, the Record was removed by Writ 
of Error, and this fond Judgment is merely erronious, for then 
there ſhould be two Judgments ; and they ſhould give Judgment 


upon a Record which was not before them, 


Gawdy Juſt. The Writ of Error is to remove the Record 


J Judicium inde Redditum fit; by which, if Judgment be not 
given, the Record doth remain unremoved ; and then they may 


ment was no Judgment at all; and the Record is not removed, 


as 4 Eliz. Dyer 200. A Certiorari to remove a Record, capt. 1 


bord 


n 


9 e whereas it was in Curia of 25 Predecoſſor the Re- 


| cord is not removed. The former Writ of Error was to re- 


move the Record of the Sci. fa. againſt the Bail, which might 


be removed, altho' the other Record did remain ; for they are 
two diſtinct Judgments. And ſuch was the Opinion of the other 
. Juſtices. And afterwards, upon Advice of the whole Court, the 
Judgment _ the Defendant himſelf was affirmed, but that 
given again! 


given againſt the Defendant himſelf. 


Crew and Bail's Caſe. T rin. 32 Eliz. 


WRIT of Error was brought upon a Judgment given in 


N the Common Pleas in a Bill of Privilege brought by an At- 
torney of the ſaid Court upon an Obligation; and upon the ſaid 
Judgment iſſued forth Proceſs of Execution, upon which the 
Defendant was outlawed, and the Error was aſſigned in this: 
That upon that Judgment Proceſs of Outlawry doth not lie, 


for Capias is not in the original Action; and ſo was the Opinion 


the Bail reverſed; becauſe given before Judgment, 


1 Leon 3295 


of the whole Court, being upon a Bill of Privilege. And the 
Outlawry was reverſed, and the Error was aſſigned in the firſt 


Judgment; becauſe there were not fifteen Days between the 
Teſte of the Venire facias and the Return of it. But that was. 


216. 


Jennings verſus Bragge. 


not allowed, for it is helped by Stat. 18 Eliza. cap. 14. 1 Cro. 


TT was ſaid by the Court, that a Writ of Error bearing 77ſte Noy g. 


before the Judgment be entred of Record, is void; although 


that the Judges have pronounced Judgment, viz. quod intr. Tu- 


- 


dic. Note 1. R. 3, 4, is contrary. 
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-UDGMENT 'wis och by Rrror,”. becauſe © ne 
Pledges of Proſecution were found in the firſt. Action, t 


prevent the unjuſt Vexation of the nal * 288. N. B. 31. 1 


Noy 71. 


195. Haver v. e L. 
n. Ga of Ss Vo Lord Barkley, 


WRIT of Partition: was Fran and "Patt quod | 


{"\ Partitio fiet ; and before that it was executed in the Coun- 
TH by the Sheriff, Error was brought. And it was ſaid by the 


Court, that it doth not lie upon ſuch a judgment, before that the 
Partition be made and returned by the Sheriff; and Judgment . 


was given quod Partitis ſtabilis remanet ; for this is not like to 
other real Actions, where Error lies, before the Habere fac. ſeiſi- 


nam be returned; for that is a final Judgment, and no other to 


Jenkins 298, 


be given. Alſo, there needs no Return of an Hab. fac. ſeiſinam, 
for the Party that recovers Ay. execute his Judgment by his 
TO as Dyer 67. | IE 


Cale TH 


PON a Judgment in Debt ak 8 W upon the 7 
Death of A, a Scire facias iſſued in the County of Surrey, 


and an Elegit in due Form was ſued and returned. The Entry 


in the Roll was of an Award of an Elegit medietatem omnium Ter- 


rarum in Com. Surrey, &c, omitting qu fucrunt prædicti a die 
Judicii verſus eum redditi. Although the Writ of Elegit and the 


Return are good, yet the Execution is erroneous, becauſe of 'the 


ſaid Omiſſion, Hob. 90. Keer's Caſe, 15 208. pes Hob. 


246. 


% 


Lancelot 


9+ 1.7 Lancelot verſus Johns. 28 Elis. e 


to RR O R upon a Recovery i in Debt, and Outlawry upon it; Cro. Ela. 1 
L {firſt Error, the Defendant brou ght Debt againſt 'Lancthe 50. | e = 
and F, S. and the Sheriff returned Nuoc non habent bona aut catalla Ih 8 

quod Summoniri poſſint 3 whereas it ought to be per quod Summoniri, 
Sc. It ought to be neque eorum aliquis habet, it is returned quinto 
1 exatti fuere per quod utlagati exiſtunt; whereas it ought to be per 
Judicium Coronatorum utlagati, for they are Judges, and the 
Certificate is to be given by them. Fourthly, In the Original 
he was named Launcelot, and in the Exigent Lancelot. Fifthly, 
He was outlawed in Huftingis, and doth not ſay in Huſtingis de 
Communibus placitis. And for theſe Errors the judgment was Th 1 
reverſed. Vide Cro. Elig. Etred v. lac . Vide 2 R. 3. 13. K ͤ— 
| FEA ee 1 1 —_ 
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ee vorſur Lawney. 29 Eliz, , b 15 


"RR O R of a Join in the Common Bench ; for that the Cro, Elia. 
1 Record was, that the Defendant obtulit ſe per Cutting 59: 
Attornatum ſuum, and left out his Chriſtian Name ; and the Judg- 1 
ment was reverſed. 2 


Crow 8 FAA 30 Eliz. 
) R ROR of a ann in Treſpaſs of Aſſault wad wen Cro. Eliz. 84. 


I becauſe the Judgment was quod fit in Miſericordia; whereas 
ie ſhould be guod Capratur. Tanfield moved, that this is for the 
Plaintiff's Benefit, and this is the Default of the Clerk, and ſo | 
* - ſhall not be aſſigned for Error; but the Judgment was reverſed. . _= 
Gerard v. Warren, 2 Pt 45. 29 Ed. 3. 14 Elig. es 31 5. 


| Wiggeley an Bradſhaw. 31 Elis. Rot. OY 
"RAD SH aw had judg ment to recover by Confeſſion Cro Ella. . 7 I : 
” in Debt, but had no Linens to recover Damages; and 51. = 
for this Caule l ra Lined was reveried, ' 


N A ppleton 


; 5 125 Y TEA 
YO ert 
8. | | | | 5 
4 . CLONE < | 4 - J. . | 
* eh Appleton ver 2 Burn. "Path: Ir Elz. Rot. 46. 
Ero. Eliz. A ch, RR 0 R d a Ae in an „ Action upon the Caſe i 
5s. UU .C. Banco, the Plaintiff, counts, that he had fied T. B. 
| and Rada Procels to arreſt. him, directed to the Pefendant, be- 
. ing Sheriff, of Efex; and thereupon he ſent his Warrant to the 
: Balls of the Franchiſe of S. to take him, Who arteſted him, 


and. delivered him to his, Deputy, and he ſuffered him to go at 
large, and had not his Body at the Day of the Return in Amiſſio- 
nis oe: ſui peculum. Foſter aſſigned divers Errors: 1. He doth 
not alledge he deliyered to him within the County, and then the 
Sheriff had not Cauſe to detain him, 2. He doth not alledge 
be let him at large without Sureties, Ber he ought. to take Sure 
ties of him if offered; 3. He alledged, he had not his Body at the 
Day, and perhaps he appeared of himſelf, and then the Plaintiff 
| Hath no Prejudice. 4. For that he faith in Amiſionis debit pecu- 
WE | lum, which is not material, if he loſeth it not. Indeed Godfrey 
„ argued cont”; but the Court gave no Opinion, 220 eee 


* 


| Yolo weile Watſon. 35 Eliz. 


| Cro, Eliz, HE Writ was ad an 201.3 he ee was FR | 
yo... 5 Valentiam 401. It was adjudged Error, and Judgment 
; reverſed. And in another Writ of Error between the ſame 


Parties, Paſch. 35 Eliz. Rot. 42. firſt Error aſſigned was, 
that there were not fifteen Days between the Jeſte and the Re- 
turn of the Ven. fa.; but it was held, that this was clearly help- 

ed by the Statute of Feofails. Second Error, that the Ven. fa. 


5 had no Return, for the Statute did not help Non- returns, but 
Miſ-returns ; and this was held Error, for the Jury appeareth 
without Warrant; and for this Cauſe it was reverled. Se Cro. 
Eli. 448 Warner v. * „„ „„ 

Briggs 
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| Briggs » verſus Sheriff. .38 & 39 K Eliz. 


\R ROR of a ee in the . Bench f in Treſpaſs Cro. Eliz, 
of Battery; ; the Error aſſigned was, becauſe the Declaration 5% 
2 25 cum Defendant ſuch d Day, Ke. aſſaulted and beat the 
Plaintiff, and ſo it is "quaſi" a Recital; and not à direct Affirm- 

ation that he beat him, &c. Clert, The firſt Declaration is ſo, 

but thereto the Defendant imparled, and after entred this ſecond 
Declaratibn againſt him, and ſſiù that chm is ofnitted, and Judg- 

ment is given thereupon for the Plaintiff, Sed non allocatur; for 
the firſt Declaration is the Principal, and thereupon the Judgment 


is given. And the ſecond ought to accord with the firſt, ef gon e | 
converſo ; wherefore i it was Yevetſed, 13 0740) 


| Wolf os Megs 39. "Flix, 


R R 0 R of a. judgment in the e * the Error Cro, Elia. 
aſſigned was, becauſe the Plaintiff declares in Debt upon 544 

an Obligation of 167. to his Damage of 10 I. And upon non et 
factum pleaded, the Jury found Damages to 71. and 40s. Coſts, 
and ly Court increxſed the Coſts 41. ſo he had Judgment to re- 
cover his Debt and Damages and Coſts to 157. which is more 
than in his Count. And this was aſſigned for Error, ſed non allo- 
catut; for, altho the Jury cannot give more Damages than the 
Plaintiff counts, yet the Court may incteaſe them as they pleaſe; 

' wherefore the Judgment y was affirmed. 6 3 H. 7. 16. 2 H. 

6. 7. e B. [3 4 JO FLA 


Anonymous. 41 Eliz. . u, ] 


N R OR of a Judgment in the Common Bench againſt three Cro, liz, 
Executors ; the Error aſſigned was, that one of them died 652. 
. the Writ before Judgment. And Warburton moved, 
that this was Error, but when one of the Executor's Plaintiffs 
dies, this is no Error, for they might be [cveves ; j Ok the Court 
held it "AQ Error. Sen Js: 1 Leon. 5 % ttt 


N. 5 1 Luffer 1 
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Tuer verſus Legar 4x "whe: | 
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RR 0 R of - a Judgment in Kone, The Error aligned Wh: 

"becauſe that in Debt the Defendant was acquitted for Part, 
and for the Reſidue the Plaintiff recovered; and there was not 
any Judgment quod querens fit in Miſericordia, &c. and for this 
Cauſe it was reverſed. And, at the ſame Time, another Judg- 


ment in een between dba and e Was ifyrerſad. t. this 


Cauſe, 

* de verſus Wright. 42 Elia. - 
Cro. Elia. R ROR to reverſe a Fine in Cheſter. The Error affigned 
749+ was, becauſe the Writ of Covenant bore Te/e after the 
Teſte of the Dedimus Poteſtatem; and it was held to be manifeſt: 

Error, and the Fine was reveried. for Unis Cauſe. . 

eines + verſus Giice. Mich. 5 "Nh 

Yelver..107, LE R R OR on a © Jücgment given in Aﬀempht in the Court of: 


Tewkeſbury,. on a Verdict given, where the Jury gave 8 J. 
Damages and 2 d. Coſts; and the Judgment was, ideo Conſiderat. 
eſt quod; the Plaintiff. recuperet damna ſua per jurat prædict. 22 


| in forma predida ad 81. nec non 208. pro miſis & cuſtag de i incre- 
72 ment curiæ. And adjudged Error, becauſe no Judgment is given 


by the Jury, but only for 8 J. which was for Damages, and ſo: 
the Coſts aſſeſſed omitted; and the other Coſts which follow are 


but the Act of the Court ex Mcio, Four, any. Reference to that. 
which | was aſſeſſed by the A 


— 


| Weſterman verſus verfall, Hi A 7 Ja. 


ohm I 55 My I B I L ET; e beengte an Action upon the Caſe againſt 
Everſall, and had Judgment; and in the Entry. of the Judg- 


ment 6g was named Jabel. A Fine was levied by Sibill, when 
her Name was Yabell, and it was not good, for i it. doth not ap- 
Wi 17 5 | pear: 


1 


4 * 7 , 


error. ; 


to be the fa Party ; ſo in the Caſe at. the | Bar, And 
this the mann Was veverled;. 


FT: 


| Anonymous, Hil, 38 Eliz. 1 17 | f 


1 N a Writ af Error i upon a Judgment given in. Mo ttingbam, the Owen 38. 
1 Error aſſigned. was, becauſe the Defendant. had no Addition, 


for it it appeared the Action was in Debt. And the Record was, 
that H Hind complained againſt Richard Preſton of &c. in the 
County of Nottingham, Huſbandman ; the which Addition. is not 
in his firſt Name, but in the alias, and that could not be good; 
and therefore it was prayed, that Judgment might. be reverſed. 
But by the Court: The Court of Nottingham had no Authority 
_ to. outlaw any Man, ſo that Addition is not requiſite ;. . Wherefore, 
Lis no Error, we Judgment Was. affirmed. HP 


Deviis verſus Clerk. 2 air” 


RRO R of a Judgment i in the King's . the Error c Cro. Ja, 645 

; aſſigned. was, becauſe, in Debt upon. an Obligation; the 
-Dofekdacit pleaded non eſt factum, and afterwards relifa Verifica- 
tione confeſſed the Action. And the Judgment was in Miſericor- 
dia, where it ſhould be a Capiatur; becauſe: he once denied his 
Deed, ſo he ought to be fined to the King, and of that Opinion 
was Gay. Vide 33 H. 6. 9 Ed. 4. 12 Eliz. Dyer. But: 
- Fenner and. William e contra: Becauſe a Fine is not payable but 
where he denies his-Deed, and it is found againſt him upon his 
_ falſe Plea, and the Jurors are. troubled with the Trial thereof, 
therefore troubling: the King's Court, and for troubling the COON . 
try, and the Falſity of his Plea, he ſhall be fined and impriſoned ;. 
but when it is not found againſt him, but he relinquiſhes his 
Plea, he ſhall be only amerced. And ſo accordingly it was faid,, 
that the Precedents be in this Court, and in the Court of C. P. 
_* Wherefore, cæteris Fuſticiarits abſentibus, Judgment was affirmed. 


8 LEM v. Harbottle, Cro. 1 255. Weld v. 0888 wh 318. 
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Sir Francis 5's Knowles enge Peckinfhaw, 3 g . 


"RRO R of a Judgment in the Dumas Bench in Action 
1; fur Trover; the Error aſſigned was, for that the Action be- 


1ng brings. in the Time of Queen Elizabeth, and the Parties 


then at Ifve, and a Ven. fa. awarded. Afterwards i in this King's 
Time, an Hab. Corp. was awarded with a Tales, which Tecitec = 
quod habeat Corpora jurator ſummomit in curia nuper Regin. And, 
becauſe the Jurors were never {iid to be ſummoned in C. Reign, 


(for the Yen. fa, was the firſt Proceſs, which is not any Summons 
of it) was therefore, for this Cauſe, held to be Error, :and:ithe 


Judgment reverſed, although this Error was in judicial Proceſs, 
and it is not aided by the Statute of Jeofails, 32 H. 8. nor 
18 Eliz. for the one Proceſs ought to warrant the other, which 
was not done here, for it cannot warrant this Tales; wherefore 


it was reverſed. Vide Cro. Ja. 161. . v. * 


| Dawkes weil Pufield 9 Jac: 


"RR OR of a Judgment i in the King's Bench in Tref paſs; 
the Error aſſigned was, becauſe the Plaintiff in his Den 


ration counts to his Damage of 40. and the Jury find Damages 
to 40/, and for Coſts 20s. which was inereaſed by the Court to 


51, more; ſo the Damages and Coſts aſſeſſed by the Jury are 


more than the Plaintiff counts, which ought not 7 be, as 13 H. y. 
16. is; but they all reſolved it was not any Error, for it might de- 
pend fo long in Suit or otherwiſe, that there might be great Rea- 
ſon the Plaintiff ſhould recover more for Coſts and Damages than 
he firſt counted; but for Damages only, they may not extend 


more than what the Plaintiff himſelf had declared, and dpied 


the Book aforeſaid to be Law ; wherefore the Judgment was af- 
firmed. 1 | DE RE Es 


" Rawlins 


hv | 


nein, enfur) Barret, and Porter uhr A pat. 11 « Ja 


that a Writ of Error doth ave. lie upon the firſt A 
UNE in a Writ of Partition or Account. 


xv 8 „ f 
y - { , * : , * 
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4 * vp 
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To | Robins verſus. Sanders. Faſt. 13 Ja. 


RRO R; for that the Judgment: was entred ideo conceſſum Go. *. 3865 
Le per Curiam quod querens recuperet, Gc. where it ſhould be 

8 Confideratum ft. And to make good this Entry, divers Prece- 

dents were cited in the Precedents of the Lord Coke. But it was 
anſwered, that it was a Miſpriſion by the Printer, and that it is 

not ſo entred in the Roll ; for it was alledged, that Conſideratum 

e is more effectual than Conceſſum . And the Precedents are 

founded upon . Reaſon, and are to be obſerved. 


Marſhal and kis Wiſe verſus Doyle: Eaſt. 16 Ja. 


\RE g PA 88 by Baron and Feme for breaking of the Cloſe Cro. Ja, 473˙ 
of the Baron ad dumnum corum; and for this Cauſe, after 
Verdict it was moved, that the Declaration was not good, nor 


| aided by the Rs: and it was ſo adjudged. 


, 


| Harvey verſus K Hundred de Chelmsford. Mich. 21 Ja 


Ex ROR of a Judg ment in the . Bench upon the ro, 0 677. 


Statute of Hue and Cry; the Error aſſigned and inſiſted up- 
on was, that at N/ Prius Tales de Circumſtantibus was awarded, 
and two returned and ſworn ; and afterwards, by. Conſent, one 
of the Jurors Was withdrawn, and the Jury diſeharged. And 
= afterwards in Banco, Habeas Corpora was awarded againſt the firſt 

Jurors, and the Jurors returned upon the Tales et quod appon. de- 
cem Tales, which Henden, Serjeant, aſſigned for Error; becauſe 
there ought not to have been any mention made of, the Tales at 


the Aſſizes, for what was done there is as wall here, when new 
| Proceed- 


mu. : ; - 


'T was reſolved this Term 'by all the Court in Abele Caſes, Cro. Ja. * : 


Proceedings, &c. For) that i is $6 by the Authority given to 

8 | the Juſtices of N., Prius, but not to be regulated in Banco, | 
. ſed non allocatur, for it being granted, and the Jurors ſworn, it is 
. as Parcel of the Record, whereof the Court. ought to take Co- 

nuſancey wherefore the e was a ALES „ 


8 
8 Ti * A 7 * 8 LE \ A " 3 ny ry 7 ' 8 # % 
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win LE Woodhouſe 11155 


2 L LIAN Wills brouphit an Action upon the Caſe upon 
a Trover and Converſion of Goods againſt William Mood- 
bouſe in the King's Bench. The Defendant pleaded Not guilty; 
and the Plaintiff had a Verdict and Judgment. The Defendant 
brought a Writ of Error, and aſſigned two Errors; the one, 
that there was no Bill filed, the other that there was no Bail. 
And upon a Certiorari in that Caſe awarded and returned, it was 
Hy. Certified that there was neither, nor Bail filed. And the Judg- 
ment, notwithſtanding the ſaid Errors, was affirmed in Camera 
Scacc. Tr. Anno 17 Dom. Reg. viz. 5 Die Julii in codem Term. 
and the Record and the Proceeding on the fame Writ of Error, 
were remanded eod. Ter. in Banco Reg. Qu. vide H 16. R. &. 
| Rot. 945. in Banco Regis ubi jam prin. Fudicium quam ſecundum 
EE gntratur. _ 
Fl; : 1. The Want of a Bill, being the Original was taken to be 
| „„ VMuithin the Meaning and Intent of the Statute of 18 Elia. K. Hi 
and remedied by the Equity of that Statute. 
2. The Want of the Bail was not material; becauſe it mi ght 
be; that the Defendant was in Cu/todia Mar. at the Time of Ihe 
- Plaintiff's Bill, i An as the ſaid Bill ſuppoſeth. 


Hobart 264. 


Browning werſu Fuller IO *. 


5 Bolltr. a6. "N "K Writ of Ercor to reverſe a egen given in an on 
| 21 OE of Debt, brought by an Executor as Executors ; the Error 
angned was for the Omiſſion of this Clauſe in the End of his 
Declaration, e- profert hic in Curiam literas J. eftamentarias ; „ whe-- 

ther this Omiſkon was Error, or not, was the only Queſtion. 

0 Por the determining of which it was queſtioned, whether this 
3 Elauſe be 2 of 3 or but be Matter 10 Fe orm. 


a 5 | 3 , 


"ory 7 2 | ö 
" 1 1 ” 
$ 


Will Juſt. Clearly this is Matter of Subſtance. So it was ad- 
0 bibel in one or n Squagt's Caſe, Thos $ Cl: 
ter of--Subſt; 


the Error aſſigned was, that one of them was dead, ten 

- Ju edaiti ; the other anſwers, that he was in full Life, tem 

Pore Ju reid | fcilicet at ſuch a Day (8) 18 luguſti. The whole 
Court clear of Opinion, that this ſcilicet 1 is idle, and the other 
Idfſſue good; that he was in ull Life. The ſole and material Iſſue 
eee dei the dime of the dgment. illiamt, Juſt, T here 
is no Book wherein Mention is made of ſuch an Iſſue joined up- 
on a cilicet; and fo, by the Rule o the Court, the /cilicet here 


is van ANC The 1977 Iſſue to ec the 1015 7 1 whether the 
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- the whole Court, K. 8 is very clear and apparent Error; 'y and 
for this Wenk. the Rule of the Court, 
. | 2 BREW 01:17 
1 11 Ja. 
| & ie "= „ ; 
| tit of Error to reverſe a Judgment given upon the 2 Bulſtr. 255; 
J« Statute'of Vincheſter for Hue und obbery; che 
Error inſiſted on was this, v ecauſe the Hundred Captionem 
ionem were found culpable. The whole Court agreed 
thi no Error; for it ſhall. n, and ſo intended, 
that they were ty as to the Charge, but not as to the Spoil- 
ing; 5 ane he If the Rule of the Court, Judgment was affirmed. 
OUTS OUR OTOL TOTP 9463 0 „ 5 55 Kit. 
i SOL : m & al. * 1 
'a Writ of Error to reverſe a a Judgment given for three ; Bulftr. ad 
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| aſe, Termin. 


„ „„ by Ans f was there a 
Kh 15 Plaintiff againſt elabey I 
. verſe a judgment given in the C. 
55 f becauſe no Pledges 
, and for that by 12 12 


1 . laintiff is to be by he Rea ls ; 
| toe cauſe he is to be 8 
. 8 Pledges hs Jac . ent was rn 3: 8 


* 7 4% 


| Can e the ſame: was r 
. 1 Curia: In the principal here, Pledges ma 
6 . when the Party mh as appears by 18 Eliz. f 


V Where p edges are Jefe out, that the Party at any Time, banging | 
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2322 

2 
a, 
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ad 
PRI 
at” 2 


| „„ Ta” FR may find Pledges, for: that t „ 
84 Judges, and is but Matter of l 5 
| ⁵V•Vcß 33 Vit this agrees 2 H. 7. fol. 1. w. 
„ on one ſues a, Bill againſt another 1 in Cuſtodia Maręſcalli, Sc. 
| and ter I nparlance, the Bill was viewed and, no Pledges found : 
Mb pM, whether he might then (being in another Term 
wpaut in Pledges or not; and Hiaſſey being in Court, by Advice he 
. eeenmtred his Pledges, but he there took 2 Difference detween a. Bill 
1 „ a Waits | [rit being, /i 9 tte ſecurum, b it ſo is | 
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X 6 „ In this prineipa 10 er Matter was moved, being this, 
To 1 that this being in a Detlaration \ upon a Writ of Privilege, and no 
Cr Privilege found. It was urged, that if he appear, this is good, 


b ö and not to have an Attachmeg it of roy. ot to bring him in; 
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bis Appearance gratis, 
al terius advi are vult. 
ante 88. 
| 34% 14:9 Ke . 1 
5 PON a Return of a Writ of falſe Judgment in an Latch 83; 


Action on the Caſe brought in an inferior Court, the 
ddgment was in this Form, ceſſum eſt per Cur, where. it 


mould have been Confideratum ef per Cur'; and for this Judgment 
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7 . upon the Panel. 


1 of the Jurors were not 
To this Roll Ch. J. anſwered, it is not 
to ret weir Names, cho“ it was the old Way ſo to 
do. A ſecond Exception was, that the Writ of Errot is not well 
2 returned, or it is directed to the Mayor and Bailiffs of the City 
is returned by the Mayor and two of the Bur- 
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. "ſhould by all of them, Sed adjournatur. . 
ErWOO rm 2x C | | 
: r is a Superſes 1 Mod, 28; 
15 2 There was once 
d Writ of Error t© trove et 1 10 of a Judgment,” ſuch and | 
ſuch, but ſome of the Parties Names were left; and by my Bro- 
1 Wylt's Advice, at Writ not removing the Record, they 
took out Execution. But the Court was of Opinion, that the 
Record was not removed thereby (of which yet they ſaid he was 
_.-* , not Judge whether it was or not) yet, that it ſo bound up the _ 


+l out Execution. It i is, indeed, 1 
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Cauſe, that they could not 
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it of Error br 


=. PON a Writ of Error it was adjudged, that in pof- 
I 8 5 Aſſumpfit, and the Time of the Promiſe alledged | TI 
8 Figures, is Error, and Judgment Wenne = . 


1 | o, part +. T T was agreed by the Court, and affirmed y the Clerks, that 
5 | V. 1986. if an Action of Debt be brought upon an Obligation. againſt 
J two upon one joint Præcipe, and the Plaintiff hath Judgment to 
. ecover, that one Joint Execution ought to be ſued _—_ them 
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Nee SELL. was ee in an Agon of Debt, 105 
after the Vear and Day, the Plaintiff ſued a Capias ad Satis. 
Jy Force thereof he was taken ani 
committed to the Mar ſhalſea as in Execution. It was the 1 1 
nion of the Juſtices, that it was a void Execution, and not only 
voidable by Error, and therefore the Defendant was diſcharged; 
for it is not any Execution at all, and the Plaintiff may have A 


Sire \faciac when he e, 
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| Palmer and Knowllis's Caſe. | Hil. 31 Eliz. . 


n 5 | . OT 54 L M 2 R recovered Debt againſt e and ſued Exe- 


cution by Elegit; upon which the Sheriff returned, that be 
ad made e of — Lands of the Defendant by Oath of 
twelve Men, but he could not deliver it to the Party, for it is 
extended to another upon a Statute. Upon which the Plaintiff 
ſued a Capias ad Suti faciendum, and now came the Defendant by 
his Counſel, and moved that after Elegit returned, the Plaintiff 
could not reſort to the Execution 
ed a Superſedeas ; becauſe the Capias erronice emanavit. But the 
whole Court was clear to the contrary ; for, upon Mibi! returned 
upon Elegir, the Plaintiff {hall have a Capias. 17 E. 45. See 
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4 Leon. 
p- 24 and 


197. 8. C. 


Leon, p. 176. 


by Capres, and therefore pray 


21 H. 7. 19, A Man ſhall have a Capias after a Heri Facias or 


_ Elggit. 34 H. 6. 20. And bene the ſpecial Return doth amount 
to as much as if the Sheriff had returned NL. Alſo, the Sta- 
tute of Haim. 2. which giveth the Elggit, is not in the Nega- 
tive, and therefore it maſt not take away the Execution, which 
was at Common Law, And here is no Execution: returned; 
for, after the former Extent ended, he ought to have a new 
Elegit, which Wray granted. And afterwards the ſaid. Knowllis 
was taken by Force of the Capias ad Satisfaciendum,. and came 
. Into the Court in the Cuſtody of the Sheriff, and the Caſe was 
| opened, and in the whole appeared to be worthy of Favour ; 
Law he could not be helped. And, although he in- 
| Rantly nad a . out. the kme was Musen unto Waltz 
2 ce. 160. * . 
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| Upton a ind Well $ Cake. . Tha, 31 Klis. ins 
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1 Leon, 1 N an Ejetfione yin, 195 Upton A Wells, J Cale was 
p. 143. | given for the Plaintiff; and upon the Habere factas Poſeſfionem, 
1 the Sheriff returned, that in the Execution of the ſaid Writ, he 
took the Plaintiff with him and came to the Houſe recovered, 
and removed thereout a Woman and two Children, which were. 
all the Perſons which, upon diligent Search, he could find in the © 
ſaid Houſe, and delivered to the Plaintiff peaceable Poſſeſſion to 
his thinking, and afterwards departed ; and, immediately after, 
three other Perſons, which were ſecretly lodged in the ſaid Houſe, - 
expulſed the Plaintiff again. Upon Notice of which, he return- * 
| ed again to the ſaid Houſe to put the Plaintiff in full Poſſeſ- 2 
ſion, but the other did reſiſt him, ſo as without Peril of his Life 
4 aaaknd of them that were with him in Company, he could not do it. 
WE: And upon this Return, the Court awarded a new Writ of Exe- 2 
[Tal cution, for that the ſame was no Execution of the firſt Writ 5 
and alſo awarded an Attachment Sou: the Parties. 2 Leon. 12, EM 
I 13. Latch. 166. : 5 
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| Mead and Cheney" s Caſe, Mich. 3; 2 2 Elz. 


2 Leon, JE 4 brought an ARton of Debt upon a Bond Pry 
P. 188. Cheney, Executor of one Skipwith, and recovered: * And, 
ts upon a Fieri facias, the Sheriff returned Devaſtavit ; and it was 
moved for an Elegit, and the Juſtices would adviſe of it. And 
afterwards, at another Day, a Precedent was ſhewn to the Court 


of 17 Elix. and "EO the Eli u was Fre | Cro. Eliz. 
2 216. 
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Noy 150. Nite, F. two recover in Debt, Kc. 1 dae Execution, one 

TR of them dies; if Execution be ſoed in both their Names, 
it is not Error. Brownlow ſaid, that, in ſuch a Caſe, the Sur- . 
vivor ought to ſue a Sci. ta. before that he can ſue Execution; 
but Cook and all the Court ſaid, that he may ſue Execution with- 
out a Sci. fa. becauſe he is N and % 0 * N 


and vouched 21 A3. . 5 he 
= „ RTArs 
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But after the Super ſedeas comes to the Sheriff, he cannot een | 
further, upon the Herz , Per t totam Curlan. 5 
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"7 

0 

— * 
. 


i [ P ON a a” in Debt . 4 Ar upon ue W „ 5 0 | 
Death of A. a Sci. fa. iflued in the County of Surrey, and Y | 


& an Elegit in due Form was ſued and returned. The Entry 1 in the 


Roll was of an Award of an Elegit medietatem omnium Terrarum 


in Com, Surrey, &c. omitting gue fuerunt rædicti A. Die judicii 
verſus eum redditi. Although the Writ of Elegi# and the Return 


are good, yet the Execution is. erroneous, becauſe of the ſaid 


NON: Hoa, UI "DEW Cale, 5 208. pl. 5. Ou 6 
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Hey. . Cogan. : 38 Elie. 
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f \HE Caſe was, two Perſons ievoveied pany apainſt Un Eliz. 
in Debt. He who had the firſt Judgment ſued firſt: an 482. 


. Elgir, and had a Moiety of his Land delivered in Execution. 
Afterwards the other ſued an Elegit, and the Sheriff prayed the 


Advice of the Court, whether he ſhould deliver the Moiety of 


the Entire, which was all that remained to the Debtor, or but 
the Moiety of the Moiety, viz. the Moiety of that which re- 
mained to the Debtor. . And Anderſon, Beamond and Owen held, 


that he ſhould deliver but the Moiety of that Moiety which he 
had at the Time of the Writ awarded. Vide 10 E. 2. Execution. | 


T bat the entire Monety ſhall * Abel, 


„ ek wakes W OAH 44 Fla. 


F a Man recovers in Debt on Bond, and has a Fieri \facias Yelver. 6, 
to the Sheriff to levy the Debt, and the Defendant brings a 
Writ of Error upon the Judgment, and has a Superſedeas there- 
upon to the Sheriff, ſo much of the Defendant's Goods as the 


Sheriff has taken into his Hands by Virtue of the Heri facias, 


before the Superſedeas came to him, ſhall remain to ſatisfy him 
who recovered, and .a Yenditione exponas ſhall iſſue thereupon. 


7 Wood vols Harbutne. Mich, T 1. 5 


50 O D, Serjtant at Arms, decspeted en a Bl of: Debt. 
OP againſt Hatbuynt, and had a Capias ad'Satisfaciendum to the 
Sheriff of Middkſex, who made à Precept to the Bailiff of the 
Eiberty of the Dutchy, vis. the Savvy, and the - Mandate was, 
4 Cup. Harburne ad reſpond? Wood; Where, in Fact, it ſhould 


be, ad Satisfac. and the Bailiff returned the Precept ſerved ; 


and the Sheriff returned to the Court, Cepi Corpus ſecundum exi- 
gentiam brevis. And Yelverton moved 'for Serjeant Wood to have 

a new Capias ad Satisfaciendum againſt Harburne ; for, altho' the 
Sheriff by his Return has charged himſelf to the Plaintiff, ſo 
that he may detnand the Execution againſt him, yet, where the 
Defendant was really never taken in Execution for the Debt, as 


in this Caſe, but was only taken 2d Reſppnd, there the Defend- 
ant is at Liberty to take new Proceſs wind the Deltndake. | 


Owen's Rep. 


9. 


ke fora Curia concefit.. Vide Crd. Cba. hea 


| Anonymous. | Paſeh, . 36 Eliz. [at ones 
27 PON an Ei gent, the Sheriff eeturiied, that RY PO | 
(LJ Service he 255 Proclamation, and did not ſay that there 
was no Sermon; and therefore the Judges held, that the Return 
was not good; for. by the Statute, if there be a Sermon in the 


Church, the Sheriff mall make his Proclamations after the Ser- 15 


mon; and if there be no Sermon, then after Divine Service. 
And, becauſe it did not appear, whether there were any Sermon, 


the Opmnign of the Court 1 was ut Ant, VVA 


Godbolt 22. 


s 0 


"Lambert and 1 Shughy 8 Ca Mich. 1 3 5. 5 


M AN brought an Action of Debt as "A dininiArator 0 
took the Defendant's Body in Execution. The Sheriff 
ſuffered him to eſcape; and afterwards a Will was found, by 
which Will the ſaid Adminiſtrator is nominated Executor. The 
ueſtion now was, whether he might maintain an Action againſt 
the Sheriff for the Eſcape, as Expcutor, when he was but Ad- 


3 5 % ᷑ -! miniſtrator 


* 
nal 4 
TEN 


exetutton l . 


tet at the Time ? And it was the Opinion of the Court, 

that the Action of Debt againſt the Sheriff upon the Eſcape 

would lie, and that the ſame Debt ſhould be Aſſets in the Exe- _ 
cutor's Hands. And it was holden clear, that the Executor of © 
an Executor might have Debt upon the ' Eſcape, for that he is 
Executor to the firſt Teſtament ; and therefore, 4  fortiori, the 
Action in the N Caſe would lie. 1 


I's 


_ Caſe 56. 


5 a Sheriff do execute his Writ the ſame Day that the Writ Goldbo- 

is returnable, it is a good Execution, per Telverton; and he 98h * 
cited theſe Caſes: A Judgment given in Quare Inpedit, 18 Elix. 
and the Writ of Damages was executed the ſame Day that it was 
returnable, and this Matter pleaded in Arreſt of Judgment ; and, 
notwithſtanding the Party had Judgment, and if a Capias ad 
Satigfaciendum go forth, and the Sheriff take the Parties the 
ſame Day that the Writ is returnable, and ſend him into Court, 

who Wor * that _ Writ is not a good Execution. | 


Incerti nominis & Tempori. 


Ie Coke, Chief Fuſtice, reporta ceux poi nts in ; Capias 3 in Hobart 2. 
Banco Regis, that when two are bound in an Obligation jointly 


and ſeverally, go the Obligee ſue one of them in the Common 
Pleas, and the other in the King's Bench; and had againſt him 

in the King's Bench a Capias, and took him in Execution, and 
after took an Elegit againſt the other, and had Lands and Goods 
delivered in Execution, as he might well, that thereupon | the 
other in Execution by his Body had an Audita Querela, and was 
delivered; and becauſe the Judgment in that Caſe muſt be, that 
he be diſcharged of the Execution, he ſhall never be taken in, ö 
tho the Land taken in Execution be evicted. 
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ba verſus Wheiſton, 13 Ja. 


1 Roll. 172, TT. was bat 1 that the Plaintiff abe Writ of hows 
had the Writ returnable fix Days ago, and had not yet re- 
moved. the Record; by which it appeared, that it was brought 
merely for the fake. of Delay, and therefore he prayed Execution 
for the Defendant. in the Writ of Error, which was granted mY 

Cur. N TEE: | 


Walker verſus Riches, Mich. 5 Car. 


N | Eleg it iſſued after Judgment, and the Writ recited the 
XI. Eber quod elegit Executionem of the Goods and Moiety 
of the Land. And the Writ was, Ido tibi præcipimus quod Bona 
et. Catalla of the Defe ndants, gue habuit Die judicii prædicti red- 
diti deliberari facias, omitting theſe Words, et medietatem Terra- 
rum & Tenementorum præudict. Tenendum the ſaid Goods and 
Moiety of the Lands gucu/q; debitum levetur. By Virtue hereof 
the Sheriff extended the Lands and Goods, and delivered the 
Moiety of the Land, and returned the Inquiſition. And it was 
now moved by Calthrop, that this Writ might be amended (for it 
is but a Miſpriſion of the Clerk) and that the Extent might ſtand, 
a: but it was ruled, that it ſhall not be amended, and that he ought 
owt to have a new Elegit; becauſe the Inquiſition was taken without 
Warrant, the Sheriff having no Warrant to extend theſe Lands. 


C Cre. 
162. 


W was given oe Cook upon an —— upon a 
{ \ Statute exhibited by him on the Behalf of the King and 
| himſelf, where the King was to have 10/. of the Penalty reco- 
vered. Cook takes out an Execution upon this Judgment to levy 
the whole Sum of Money recovered to himſelf, as appeared to the 
Secondary upon Examination of the Matter referred to him. 
And, upon this, the Court held the Writ of Execution to be 
ill, becauſe it was intire for the whole Sum recovered to the Par- 
mn „ ty, whereas 10/. was due to the King; and ordered a new Writ 
1 | of Execution, and to ſtay the 1 1 in Court till further Ad- 
vice of the Matter taken. 9 . 

7 „ 8 J / 


Style 18. 


Walker verſus Alder. 24 Car, | 
| AE DE R had a Judgment and Execution againſt Walker, and Style 117. 
thereupon he was taken and in Cuſtody in the King's Bench 
Priſon. Alber, the Plaintiff, afterwards conſented that the De- 
fendant Walker ſhould come to him out of Priſon to the Horſe- 
ſboe Tavern, which was out of the Rule, without a Keeper or 
Rule of Court, thinking to make ſome Agreement with him. 
Defendant accordingly went thither ; but, becauſe no Agreement 
could be made, the Plaintiff takes the Defendant again upon the 
ſame Execution, and lays him again in the. King's Bench. The 
Defendant thereupon brings his Audita Querela, and adjudg- 
ed by the Court to be well brought, for the Execution was diſ- 


charged by the Priſoner's going at late, and therefore he could 
not be taken upon it. 


| $hurlye ver ſus Semaign, Hil. 1650, 


\HE Court was moved upon an Afidavit, that two Writs 3tyle 255. 
- of Execution were executed upon one Judgment ; there- 

fore it was prayed, that the laſt Execution might be ſuperſeded, 
becauſe there ought not to be .two Executions for one Matter, 

but where the Party is prejudiced by Death or Act of Law, that 

the Party cannot take Benefit of the former Execution. 28 H. 

8 Dyer. 13 Elia. Dyer. Role, Ch. Juſt. If the firſt Writ of 
Execution be returned and filed, there can not be a ſecond Exe- 
cution ; otherwiſe it is, if it be not t returned and filed. 


= Covell verſus Biggs. Hil. 2 3 & 25 Car. 2. 


HE Court conceived, that Error lieth not in Exchequer » Keble 864. 
Chamber on Judgment here in Sci. fa. on a Recognizance 

of Bail, being in Nature of a new Original ; and awarded Exe- 

enten, ex Motione Kelyng, to ö Feng. 


2 Keble K 


; | 1 Lev, 51. 


2 Lev. 120. 


Dr. Butler's Caſe. Trin. 23 Caf. 2. 


N Reference to the Secondary, er Motione laſt Tei, | it 
vas found that he was taken in Execution for 800 J. in 
the Church-yard or Porch in Surplice, and his Habit redeundo 
from Divine Service: to his Houſe adjoining . on a Sunday; yet, 
per Cur', he having ahſented ſome Time, they would not diſ- 
charge the Execution, nor puniſh the Bailiffs; but had he not 


| abſented, ow would 1 the N 7 in che ee 


| lay ann Caſe: Mich. 1 3 Gar. 8 


ER Huſband, Mr. Smith, had confeſſed a Jagen againſt 
himſelf and his Wife, as for a Debt due by the Wife 


whilſt Sole ; whereas, upon Examination, it appeared, that the 
Debt was contracted after the Coverture, and this done by Prac- 


tice for taking the Wife in Execution. But now it appearing, 
that the Huſband was taken in Execution alſo, the Wife was 


_ diſcharged ;' for the Huſband being in Execution, the Wife ſhall 


not be ſo alſo, ſuppoſing the Contract to have been before the 
Marriage. But this being done by Practice, the Court ſaid, if it 


could be made appear, who Was ONE" of the Practice, OE 
rr ee them. 5 


Lord Eure verſus Truron. | Hil. 26 K 27 Car. 45 hi 


 UDGMENT was given in B. R. laſt AMichaclnigs Term 

for Truron againſt the Lord Eure; upon which the Lord 
E brought Error, teſted 26 Nov. returnable in the Houſe of 
Lords ad proxi mam Seffionem 13 April proxim. Upon which Le- 
vinz prayed the Opinion of the Court, whether Truron, the 
Phaintif, might not take Execution, here being a whole Term 
interpoſing between the 7% and Return, during which Time 
nothing could be done; ſo that for the apparent Delay, this 
Writ of Error ought not to be a Super ſedeas, eſpecially in Eject- 
ment; and, after Verdict upon an Culp. in which there can be 
no Probability of Error, and therefore unleſs the Defendant « can 


1 fs ſhew 


e Execution of Pooceſs: 


ſhew an apparent Error, as was done i in Flourdewf 8 Caſe, Poſth. 
-1 H. 7. pl. 5. and Poſch. 21. of this King in this Court in the 
Caſe of Vortley againſt North, and as was held Michaelmas, 
25th of this King, in Gatton and Sedgwick's, Caſe, the Plain- 
tiff ought not to be delayed of his Execution; but Hale and 
Curia would give no Rule for Execution, bidding us take it at 
our Peril, if by Law we could; for Executions are of Courſe 
without Rule of Court, and if. the other Side had moved for a 
Superſedeas, _ peradventure, AY, ſaid, 4 ſhould 17 Hensel to 
grant it. 51 Keble 416. 


115 „ Haughton ver ſus Rugby. Mich. 2 Ja. 


P ON Motion to ſet aſide an Execution, and to have 2 Show. 48 5. 


Reſtitution of Goods levied, and a Report of the Secon- 
daries to the Court, it was held, that a H. fa. delivered to the 
Sheriff, and executed after the Defendant's Neath, tho' it did 
bear Teſte before, is good, notwithſtanding the Statute againſt 
Frauds and Perjuries, for that was intended only for the Benefit 
of Purchaſers and Strangers, and not of the Party or his Exe- 
eutors. Per tout le Court : Sir 1 e Holt and Tremain Counſel in 
the Motien. 4 


" Williams worſe Cary. Trin. Term 6 W. M. 


. 'F * 
4 oy * 4 2 


mean Time, the Plaintiff below takes out a H. fa. and ſeized 
ſome. of the Defendant's Goods. Now, an old Rule, made 
306 Car. 2. was read, that the Writ of Error is no Superſedeas 
till allowed. Eyres {obiter while Goods are in the Sheriff's 
Hands, before Writ of Error allowed, we can order Reſtitution, 
for tis but in Fi. a.; but Holl was ſtrongly of the contrary Opi- 
nion. And it was ruled, that the Shewing of the Writ of Error, 
it being allowed afterwards in convenient Time, is a good Su- 
Le Kern the 6 Phevinge toe, it ſhall, be taken as one Att. 
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OTICRE was. given in "ib" Morning of a Writ of Error, Comberb, 
and that it would be allowed in the Afternoon; in the 264. 


© Eftcutions, be. 


LATIN TIFF ſued out a Fi. fa. retiirnible Monday next 
L after three Weeks from the Day of St. Michael, which was 
the Efſoign Day, and the 2oth of November, for Michaelmas Da: 
happened on a Monday, and full Term began on Thurſday the 
23d of November. Per Cur': This Action being by Bill, there 
is no ſuch Return in this Term as Monday next after thiee Weeks 
from the Day of St. Michael, for which Reaſon the Execution is 
void, and the Goods mult be reſtored to Defendant. See 1 VII. 


fon 155. Ts | 5 


Evidence. 


24 Eliz. 


1 


- = Vaſt verſus Gawdy. 


Cro. Elia. E BT upon an Eſcape againſt the Defendant, Guardian of 

1 the Marſbalſea, for ſuffering F. B. who was in Execution at 
the Plaintiff's Suit, to eſcape. The Defendant pleads that he 
did not ſuffer him to eſcape, and gave in Evidence that the faid 
F. B. brought an Attaint to reverſe the Judgment; and, upon 


t cum Effefu; but this Bail was not entred upon Record. 


And it was held by Wray and other Juſtices, that the Evidence 
was good, and that the Juſtices, by their Authority, may diſ- 
charge the Party of the Execution, and do it upon good Confi- 
deration. And the Juſtices uſed to command the Marſhal to 
bring the Priſoner before them to their Chambers, and it is a 
good Diſcharge for him; for the Marthal of himſelf cannot ſuf- 
fer the Priſoner to go out of his Houſe by Baſton or otherwite ; 
but by the Command of the Juſtices he may remove him, 'altho' . 
it be to another County, and it is_no Eſcape. And the Eſcape 
ſuppoſed here, is for letting him to go by Bail, which is the a 
| 55 5 0 


Evidence, 
of the Court, and not of the Marſhal, and may be well given 

in Evidence. And Wray faid, that upon Execution ſued after 

Verdict, altho' the Party ſues an Attaint, the Court uſually doth 
not bail him; for the Verdict is intended true till reverſed. But 
ſometimes the Juſtices, upon good Conſideration, will bail him; 
and here, altho' the Bail be not entred, yet the Plaintiff, for 
his Benefit, may cauſe it to be entred, and then he may have a 
Sci. fa. upon the Bail, and ſo is not at any Miſchief, and after- 


wards the Plaintiff was ROTO ; 5 TT. 


| Anonymous. | Hil 1 „ 


Y Rall, Ch.] oft. If an Action of Battery by Original be Style 40 f. 
againſt two, and one comes in- upon the Exigent, there 
may 8 a new Original brought againſt the other, with a imul 
cum; E who. e are waived _ be W tnefſes 1 in-the Cauſe, 


* 


Barton, Adminiſtrator, &e. ver/us Fuller. Mich. 8 W 5 3. 


HE Plaintiff's Dectiration was of Ahab mas Packs, UF 
7 M. and ſets forth, that Letters af Adminiſtration were 
granted 11 Fan. 7 V. which is after the Action commenced; 
The Court ſaid, if Adminiſtration be granted, and the Letters 
of Adminifration are loſt, new Letters of Adminiftration may 
be well granted after the Action is commenced ; but it is other- 
wiſe if 95 are then 1 granted: 


| Haveas Coxpus, and Procedendo.| 


TY 


ode and Johnſon! 8 Gale, Eaſt 26 i, 


4710 5 Il 


0 
22 


Boy, Leon parts, py FL E abs Johnſon were bang as utetten wah one 1 
dier 136, and B. who recovered againſt Jobnſon in London, and had 
Execution againſt him; and now Jobſon ſued Offfey, to have of 

him Contribution to the ſaid Execution, ut uterque eorum oneretur * 
pro rata, according to the Cuſtom of Londen. Offiey removed 
the Cauſe by Privilege into the King's Bench; whereupon came 
FJobnſon, and prayed a Procedendo And becauſe, upon this Mat- 
ter, no Action lieth by the Courſe of the Common Law, but 
only by Cuſtom in ſuch Cities, the Cauſe was. reminded, for 


_. otherwiſe the Flaintiff 4 ſhould be without mags. See Botk of 
Entries 160. . 


Richardſon werſus - —— Hil. Term 33 & 34 Car. 2. 


2 Show, nuts PON Motion: it was 1 that a Man may be removed 
hither upon a Habeas Corpus, having been arreſted out of 
an inferior Court; and that formerly, 1 in all ſuch Caſes, he ought 
to put in ſpecial Bail here. But now, only in ſuch Caſes where 
the ſame Cauſe of Action would have required ſpecial Bail in 
the Courts above; and, if it be under 10/. or the like, then only 
Common Bail to be, tho removed by Habeas Corpus. 

Alſo, that Bail on a Cepi Corpus formerly was an Appearance 
for all Manner of Actions that Term, and the Bail were charge- 
able with the ſame. And now, in caſe a Man be Bail on a Cepi 
Corpus, and a Declaration is delivered by the Bye againſt him, 
the Bail are chargeable to that Action, as well as to the firſt; 


but if ſuch Declaration be delivered againſt him and another, 
then the Bail are not cn geaple, 


One 


eren. 


Habeas Edipits e &c. 


One comes in upon a Bill of Middleſex, and another upon a 
Latitat, and both ef them are bound to B. he may declare 
againſt both; but the Bail is only for his own Principal. But 
note, by a ne Rule ef Court, the Bail ſhall only be liable for 
that Action upon which the Atreſt was; or if reed by Hab. 
Corp. on th6ſe Actions that are returned, and not to any other, 


but it ſhall be an Appearance for the Principal himſelf to charge 
'him with any ſuch Declaration by the Bye, and the Bail ſhall 


be liable only for that Sum mentioned in the Writ, As if a 


Man be arreſted for 100 JI. and the Declaration be for 800 J. the 
Bail are only liable for 100 J. So ruled by Lord 7efferys and the 


reſt. 


Imparlance. 


Loyd verſus Twyford. Intr. M. 42 & 43 Eliz. Rot. 
. 3 1 


113 


| UDGMEN T was given in Debt in the Common Bench, Noy 36. 


upon a Non ſum informatus, and Error was brought and mov- 


1. Becauſe there is no Imparlance. 

2. Becauſe the Entry was 2uod defendit "7M et 1 when 
it is not uſual that ſuch a Judgment ſhall be given upon a Non 
ſum informatus ; ;. yet, notwithſtanding that, Judgment was af- 


firmed. And likewiſe. Paſeh. 43 Elig. B. R. Rot. 592. Eſſex v. 


Meredith. 


. Walrend 
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274 Ul 
| Waliend A. Winroll. 5 
Noy 40. 4 L R E ND face Winrall i in an n Action of Rade in Ts 


don. Winroll removes it by Habeas Corpus to the K. B. 

and the Term after, prays an Imparlance ; and, before the End of 
the Term, prays the Privilege of the Exchequer... The puiſne 
Baron comes /ib. rubro, and ſhews that Vinroll is Eſcheator, and 


ſo an Accomptant to the King; and at length Mg was 
allowed, „ | 


Caſe 76. 


'Gouldb. 150. 70 7 #; That by the Courſe of the King's Bench, a Man may 
have Oyer of the Deed after Inparlance, but not in the 
Common Pleas. 2 


T homas Leeſer Verſus Samuel Weſt, Hil. 1 3 Ja. 

Cro. Ja. 444. RR OR of a Judgment in an FjeBione firme after the 
Record removed, and the Error aſſigned, it was moved, 

that the Record might be amended ; for the Entry after the Im- 

parlance Ad quem Diem venerunt tam prædicrus Thomas quam pre- 

dick. Samuel per Attornat. ſuos, &c. Et predif. Thomas Defendit 

vim, &c, & dicit non eſt inde culpabilis, &c. and ſo Thomas is miſ- 

taken for Samuel; which was alledged to be but the Default of 

the Clerk. And although the Record was removed, and the 

: Error aſſigned, yet it was ordered to be amended, and Precedents. 
ſhewn for. Amendment in like Caſes, the one T7in. 12 Fac. 

Rot. 1466. betwixt Oliver Spray and George Parſon, where the 

Entry was ef predictus Olivarus Defendit vim, &c.. where it ſhould. 

. be pradife Georgius. And, after the Errors aſſigned, it was or- 

5 dered to be amended ; ſo betwixt Moyle and Ewer. After the 


5 Record removed, and the Error aſſigned, the Bill upon the File. 
was amended, : 


Parker 


£ 14 55 # » {4 . 
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rlance, 


a) 


Paiker verju Parker, 


54 N K E R yds an ARion of the Caſe upon a Trover cad Hobart 76. 
Converſion againſt Parker ; and the Declaration upon the | 

Inparlance Roll had Spaces for the Day and Vear of loſing, find- 

ing, and Converſion of the Goods, but the Mee Roll and all 

Abe Reſt were perfect in this Point. 

And the Court was of Opinion, that the b Roll could 

not be amended and made perfect by the Iſue Roll, becauſe it 

was the Original, and was to warrant the other, and not e con- 

verſo, But yet, becauſe upon Iſſue Not guilty, Verdict was 

given for the Plaintiff, this Court gave Judgment for him; be- 

cauſe the Declaration, as it was found, in the Imparlance Roll, 

was good enough in Matter, for the rover and Converſion was 

laid in the preter perfect Tenſe, and ſo before the Action brought; 

and ſo the Fault in the Declaration being but in Form, was hol- 

pen M: the Statute of e 


1 Ss. A. 


| „Harti 410 Shirley. 9 Ja. 


| I* a Writ of Error for to reverſe a Judgment given by De- 1 Rulſtrode 
fault upon a Non ſum infor matus pleaded, in an Action of Debt s. 
upon a Bond of 80 J. The Error aſſigned was, that the Ori- 
ginal was againſt Sir Francis Harris de Browton, and the Decla- 
ration was, de Brownton, As to this it was anſwered, that Miſ- 
nomer is not to be pleaded after Inparlance, and fo this Plea 
here is not good after judgment. Yilliams Juſt. Variance is my 
aided by any Statute Law ; and it appears by 9 E. 4. fol. 51. 6b. 
where the Judgment in a Writ of Annuity was reverſed, becauſe 
that the Writ was Præcipe quod reddat 26 Marks, 6s. 8-4, and in 
the Count the 6s. 8 J. was left out; and for that it did diſ- 
agree, and not warranted by the Writ, the Judgment 8 
verſed, for that this was not Miſpriſon, for the Count is by the 
Party, and not by the Clerk. And fo if the Original be F. S. 
de  Aggrave, and the Declaration i is, de Ded grave, this is a Va- 
riance, and not helped by any Law, Yetverton, Juſt, It is true, 
as hath been ſaid, that a Man ſhall not plead Miſnomer in ſuch a 
Caſe; but here it is not fo, for this is a plain Variance, And 
* this 
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this appears for to be ſo upon the Record, being here in Court ; 
aaanad the Statutes which are made to help, the Default of a Letter 
or a Syllable, the ſame are of no Force at all to help ſuch a De- 

| fault in Declarations. The Whole Court was of . ſame vis 
nion, that, by reaſon” of this! Vai e the . erro 

5 neous, and the ſame is out of the Hel of 
by the, Rule of the Dourt, e this Cauſe, , the Judgment » was 
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a en The D: 

ter W pleads in A a. 

Plaintiff! had taken out a former Sets 2. for the fame Cauſe, which 
is yet depending. It was moved for the Plaintiff, that Defend- 

; ant ought not to plead this Plea in Abatement after Imparlance, 
but that he ought to plead in Chief. Roll, Juſt. Let him plead 


ſuch a Plea as he will abide by within a Week, or elſe let the 
Plaintiff take his udgment. eee e 


and 4, 


vfendant app 170 Be a maar, A nd a 


againſt 72 7555 as Exe- 
cutor to albther. 5 'T ke Choke 1 and after Im- 
parlance, he pleads that he is Adminiſtrator cum Teftamento an- 
vero, and not Executor, and that he ought to be named ſo in the 
. Writ. To this Plea Plaintiff demurred. Roll, Ch. Juſt. Upon 
„ the Matter he pleads a Miſnomer after. Imparlance, which he 

not do; and t xerefore let Plaintiff nave bis Judgme 


3 3 1 | T \ |: 


a 


Brown i Ward. Paſch, 16 G's 2. i 
1, > Innin ngton ' prayed. to ſet aſide: a Plea in Abatement and po- 18 715. 
clal Imparlance, as being too late after Declaration, being 
delivered Ware the Eſeign Day of the latter, as of a former 
Term, which. the Court agreed; and that on the Eſfoign Day, 
the Party cannot pray ſpecial Imparlance, but ought to enter it 
at the fame Inſtant with the Delivery of the Declaration, altho* 
he know not the Cauſe of Action, or before the Eſſeign Day ; 
| and becauſe he had not, the meth ſet le the Plea. 
Upton elbe Nen rig. 18 . 0 17 5 


N Debt againſt N. as Executor, N a 1 Imparlance, 2 Keble TY 

the Defendant pleads that there is another Executor, not 
named in the Writ ; to which the Plaintiff demurred, being a 
Plea in Abatement. But per Jones, this is good enough, irs I | IN 
well conſiſting with the Plaintiff's Count, as he faid was ruled Ry Ty - B 
this Term in Chancery, on Argument, that in Sci. fa. on Re- i 5 31 mn 
cognizance, ſuppoſed to be made by two, the Defendant, after 5 
an Imparlance as here, ſaid it was made by three, and well, and 
not like M:fnomer or en Pleas as do not dd with the Count, 

to which the Court inclined. | 


Linch le Beile. Hil. 18 & 7 9 Car. . 
Per Cariom: 2X F T E R a general Imparlance, the Defendant 2 Keble! * 
"A pleaded, ſhe was Covert with one Yates, and 
ſo. prayed Jade ment de Billa; this is ill, and therefore ww 
awarded a 8 oufter. * this f in 1 Keve, 
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Common Bene a 
n Diminution n 


R OR of udgment i in t e 
a of an | Original aſſigned, nd up F 
ie Jud zment being of Pilar N "with, an Imparlance 
Michaelmas Term, and the judgment being of Hilary Term 
when the Original i is given; tho in the Common Pleas an Origi- 
nal ſued returnable the ſame Term that the Jude ment IS, given, 
is good; yet, tis not ſo to be allowed here, where the Record 
is all made up of the ſame Term, as they generally do with an 
alias prout patet. But in this Caſe, ſeeing the Record is here cer- 
tified with an alias prout patet Term Michaelmas ; ſo that it ap- 
pears, the Action was commenced before the Ori foal; it cannot + 
be intended the Original in this Action, but in Tome others by 
Twi 1ſden, whereto the Court agreed, and reverſed the Judgment. 
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H E Caſe was, the Defendant became Bail in this Court 
for another, and 


udgment was given againſt the Princi- 

pal; and now the Plaintiff brings Debt upon this Recognizance. On 
Arid Allen moved for an Imparlance, becauſe Debt lieth not in 
ſach- Caſe 3 becauſe, by this Means the Bail hall be ouſted of 

his Plea of No cap. filed againſt the Principal, and alſo abridg- 

ed of his Time of bringing the Principal, which he hath un- 

til the ſecond Sci. fa. returned, for now immediately he ſhall be 

liable to the Debt. And altho' it was objected, that there 

had been Precedents of ſuch Action, and Bendlow' in the Time | 
of H. 8. makés mention of it, he ſaid thoſe Precedents 
Silentio; and therefore they are not to be regarded. 
an Imparlance, tha ſuck Ac- | 


tion lies not. 1 Brown 65. nch 61. Herley 129. bie s 
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P ON a Refere nce to Mr. Afton t 
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TJ of a Ca. ſa. he reports that it was 7% 23 Feb. which is 433. 

out of Term, and therefore void, (as in Sir John Lentbal's Caſe) 

but if the Writ were really taken out in Term, the Court will 

give Leave to amend the 7%. Afterwards he reported, that it 

was ſealed within Term; but Hit doubted whether the Statute 
of Amendments extend to a Writ of Execution. 


-* 
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ſon verſus 


9 0 - " * 
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5 1 " was moved to refer the Regularity of a Judgment in Debt. Comym 117. 
1 The Declaration was of Hilary Term, and Judgment by Con- 

feſſion, which was ſigned after the Term. And, after the Sign- 

ing, vigz. the 1oth of April, the Defendant died, and the Exe- 


cution bore 79% the 23d 


Gill. | Paſck. 1 3 W. 3. | 


{ 4 . &. us {4s , « X # - n 8 


7 
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ve 


of January. And it was inſiſted, that 


it appeared that the Execution was. before the Judgment, ſed 4 
non allocatur; for Execution may be ſued out after the Death of 


Execution may bear 
Dax of that Term. 
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e Defendant, 5 againſt a Purchaſer; and the Writ of 
eſte of the precedent Term, even of the firſt 
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"Lord Banbury” 8 Cale. Mic 5 A 1 0 


OTION to bet aße a Judgment irregularly ry up, 
and to ſet aſide the Execution thereon. Charles, Barl. o 
iry, gave x Warrant of Attorney to enter up Judgment b 
that Name, but the Plaintiff entred it up by the Name of Charſes 
Knowles, Eſq. It appeared, that the Bond was by the Name of 
_ Charles, Earl of Banbury, &c. The Court ſet it aſide, but ſaid, 
if a Nobleman will admit himſelf to have a wrong Name, ſo 
that it cannot appear to the Court that he is a Peer, he ſhall not 
ſay after he is a Peer, and ſo to alter the Name of the Execution. 


PR 


” 


Hutchinſon worſe Sihith. Taft 10 > Geo. 


8 Mod, 241. H E Caſe was, one T. ol was ede at ha Suit « the. 
' Plaintiff Hutchinſon, and Smith, the Defendant, became 

Bail to the Sheriff for the Appearance of the ſaid 7. S. at the 

Return of the Writ; but, before any further Proceedings, Hut- 

6 ene ded: yet, his Attorney took an Aſſignment of the- Bail 
Bond, and proceeded to Judgment and Execution againſt the Bail, 
and no the Court was moved to ſet aſide theſe Proceedings as. 

irregular; and the Matter velng, ſo pore. by the; Meter. 


they were ſet alide. JV 


— 


Stamper verſus, Hodlon., Tri rin. 10 Geo. 


H E Plaintif having « obtainad Indes in Debt againſt” 
the Defendant, ſued out a Fr. fa, and likewiſe a Cap. ad 
Ev at the ſame Time, and thereupon Defendant was taken 
in Execution; and it was now moved. to quaſh the H. fa. The 
Court was of Opinion, that the Plaintiff might for his own. 
Security take out two Writs, but he can execute but e one. There-, 
bore this Writ of Fi. Ja. Was THAT: x 
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Cat temp. 7 / 0 R K E moves to ſet aſide a Judgment for Irregdlatity, 72 
Hardw. 240. 1 cauſe the Defendant was not ſerved with the Copy of the | 


„ Proceſs; but it appeared, he had been ſerved with a Copy of the 
Declaration, and therefore, per Cur, you are too date Toy” 7400 | 
« hould have c come in and en bra of it. 5 
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Caf. Temp. \N an Avplication to ſet afide the «HA PRI Teregu- 

Hardw. 242. larity, no Notice being ſubſeribed to the Copy: of the Pro- 
ceſs ſerved, 

*'* "Draper ſhews Cafe, that the Defendant 8. Attorney, viz. one 

| who has been generally concerned for him, has taken the Decla- 

ration out of the Office, and paid for it, and the Plaintiff has: 

received the Money, which, he ſays, is a Waiver of the Irregu- 

larity, as in the Caſe of Byrken v. Carter, Trin. 3 G. 2. where 

the Irregularity complained of was, that the Defendant was in 

London charged with a Bill of Middleſex ; and, on ſhewing that 
Defendant had taken a Declaration out of the Office, ae paid 

for it, the Irregularity was held to be diſcharged. 

Lord Hardwicke : I do not remember the Caſe which Drater- 

cites, but it ſeems very reaſonable ; for it is like what the Court 

* G0." when no Common Bail has been filed for the Defendant, 

they will make the Action good; notwithſtanding, if the Defen- 

dant has taken a Declaration from the Office, and paid for it; 

and therefore, I think, the Plaintiff now is not irregular. - 

str. 1158. Probyn : The Defendant has Notice by Service of the Proceſs, 


2 Barnard, and ſhould have: complained then of the Irregularity ; but now, 
| ardiſt. 
5 this is a Waiver of the Miſtake made in the Service of the Pro- 
zKel, ceſs. Fer Cue = Role: e yk ed F 469. | 
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＋ *H1s was. an Action upon "ths Yate! Aa of Parliament to besen ; 
8 prevent vexatious Arreſts, The Cafe was, that the Plain- 4e 

tiff led his Declaration of laſt Michaelmas Term, but did not 
give Notice of it till Hilary Term; notwithſtanding this, the 
Plaintiff entred up Judgment, for Want of a Plea as of that Hi 

lary Term. And upon this, the Court ſet afide the Judgment, 

and ſaid, that it was a Rule, that the Declaration is only to be 


conſſdered as a Declaration of that Term in which the Notice 
was given. e 
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| Anonymous, | Mich. 2 Geo. 2. 


\ NM OT I O N was made to ſet aſide a Judgment upon Aer Barnardift, 

{4 X count of the Plaintiff's dying before the Signing it. But“? 
it appearing to be entred up as of the Term in which he was liv- 
ing, the Court ſaid, that was what was material, and it did not 
fignify when it was ſigned. And this, Judge Reynolds ſaid, was 
the common Caſe of a Man's giving another a Letter of Attorney 

to enter up Judgment againſt him of fuch a Term, and dying 

the Vacation after; where it is frequent to enter up the Judg- 


ment afterwards as of the Term before he died, Accordingly, 
the Court held i it to be regular. 
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Harcourt vichs Ballard.” Hil. 3 619. 2. BY 5 


ö Judgment having been refiired to the Maſter for 7 Barnardiſt, 
I larity, he reported, that the Suit was by . Writ of Privi- e 
| 179 brought by an Officer of this Court, but he did not declare 
till within a Term after the Writ was returnable; however, he 
a figned his Judgment for Want of the Defendant's pleading with- 
in four Days after: This the Maſter reported to be irregular ; for, 
by not declaring immediately, he waived the Advantage he might 


| _ otherwiſe have had. e the Court ſet me een 
aſide, 5 


8 „ Raſnwell 


1 3 1 
1 
4 q 
— 
, 1 2 
» 4 * 
3 . 
: - 
£ * 
_ 


1 Barnardiſt, 
328. 


254. 


2 Bar nardine.” 
304. 


N | 


3 rregularity „% 
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Ravel verſus oni Mich. 4 Geo. 2. 


Demand in theſe Caſes ought to be ſtrictly according to the juſt 
Fees, and the Demand ought, to be formally entred upon the 


Copy of the Iſſue. And therefore, tho the Defendant had ten- 


dred no n at all, the Court let che 3 alide. {a 


| Bury verſus Ruſſell Eaſt 6 Geo. a 


HE Plaintiff had filed: 8 Bail Gov. the Defendant: 
within ſeven Days after the Return of the Writ ; whereas, 


by the Rules of the Court, the Defendant had till the eight 


Days were out to do it himfelf in, and after eight Days were 


P O N the Maſter's Report of the Irregularity of a Judg- 
AJ ment, the Caſe appeared to be, that the Plaintiff had fign- 
6 his Judgment for not paying for the Copy of the Iſſue; Vit 
yet, he had demanded. 2 s. mote for the Copy of the Iſſue than 
Was really due upon it. The Court ſaid, that the Flaintiff's 


out, the Plaintiff ſerved the Defendant with a Copy of the De- 


claration, Mr. Fazakerly ſubmitted it, that this was irregular; 


and therefore moved, that the Common Bail. filed by the Plain= 


tiff might by N aſide, Court refuſed the Motion. 1 


| Oats eule 


ne eſs. 7 rin 6 Geo. . 


"PO IN alia Maſter's 8 Rpt; abe P. act came out to 3 is | 


a Bailiff had ferved a Writ upon the Defendant out of his: 


Bailiwick. The Defendant gave the Plaintiff Notice - of this, 


and ſtill he proceeded. Yet, becauſe the Defendant did not 
complain to the Court of this Irregularity till after the Decla- 
ration delivered, ad Notice of Writ of Inquiry, which was. exe- 
cuted, the judgment being by Default, and after Execution 
executed upon the final e che Court refuſed. to. ſet it 
alide. 8 2 15 
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RULE' was ohtaines to ſhew Cauſe, 8 the judgment 
ſhould not be ſet aſide for Irregularity. The Irregularity 
pines of was, that the judgment was ſigned within 24 

Hours after the Delivery of the Iffue, becauſe the Iſſue was not 

paid for. The Rule was made abſolute; and the Court held, 

that after the Delivery of the Iſſue, a reaſanable Time ought to be 
allowed for Payment. And we are of Opinion, that leſs than 

24 Hours is not a reaſonable Time. See this Caſe reported by 


ö Pee p- 9. 


pf» * 


| Wicker verſus Woodhall, T rin. 25 & 26 Geo. 2. 


＋ che Time of Sliverinp a Declaration to the Defendant, 
Xa Prifoner, a Bill was not filed; and thereupon the Court 
fet the Proceedings afide, and diſcharged the Defendant out of 
- Cuſtody. The Court held, that if the Defendant is at large, 
altho' a Bill be not filed againſt him, yet the Declaration is good;. 

but a Declaration againſt a Priſoner is bad, unleſs a Bill filed 
before it is delivered. This Caſe is more fully reported by Sayers 


. 


Wallop ener Irwin. Hil. 2 5 Geo. * 


H HE Defendant died after Rule to o plead expired, and be. 
| fore Time given to him by a Judge's Order for pleading 
Was out; and the Plaintiff abit an Interlocutory Judgment, 
and a Sci. fa. was ſued out thereupon againſt Defendant's Exe- 
cutor, to ſhew Cauſe why Damages ſhould not be aſſeſſed and 
| recovered. Ford moved to. ſet the Proceedings aſide, alledging, 


that the Writ abated. Court held fo, and ſaid the Suit was abat- - 


ed, and accordingly the een were ſet aſide as irregular, 
+ e. e e a 
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| rr wlarity i 


* Oppeabeim 9 qui tam o verſus Haxtifon, 0 Mich.) 17 57. 


7 \HE Court, ſos. aſide the Trains for a no 


I. Attorney's Name being duly ſet to them; and tho there 
was a regular en s Name ſet to them, yet it was without 
any Authority from him. The Court granted an Attachment 
againſt Habin, who acted as Attorney for the Plaintiff, and had 
put Mr. Granger's Name, an Attorney of the K. B. without 
Leave from him. See this Caſe pee in iſt Burrows. 17 


Mitchell RC cue © and Wiſe. | 


EFENDANT obtained. a Ratz to hew Cauſe, why" the | 
Execution ſhould not be ſet aſide for Irregularity ; the Ir- | 

_ regularity was, ſuing out the Execution above a Year after Judg- 
ment, without any Sci. a., But it appearing that the Delay Was 

owing to the Defendant, by Bills of Chancery for Injunctions, 

Kc. Court OO the Rule with Coſts. , See 1 Burr. 


1 9 N 


Weſt 90 et III Sag 3. 


ECLARATION was filed laſt Day of the ſecond Term 
after the Return of the Writ, but Notice of Declaration 
was not given till juſt before the Eſoign Day of the third Term. 
Defendant moved to ſet Proceedings aſide; but Court ſaid, they 


were regular, and the Practice was lai by Mr. ve to be ſo. 
See 3 Bury, 1453. N.. TY TY 


* 


Tullet verſur Linkld, Hilary Term 1 764. 


P 0 N the Maſter! s. Kepo#t reſpecting the 1 of a 
Judgment, the Queſtion was, whether a Month's Time 
to plead given by a Judge's Order, ſhould be a Lunar Month or 
a Calendar Month; and the Court held, that, in all legal Pro- 


ceedings, a Month is underſtood. to be a Lunar Month, or four 
n See 3 Burr. 145 5. *. "Ay 
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Doe on Demiſe of Beyer verſus Roe. Mich. . 


* 


112 V4 ; 


- 1 E b Lelbor of. the Plaintiff died 1 it 137 March, after 


laſt Day of the preceding Term, and returnable the firſt Day of 


the following Eaſter Term; and, upon the Maſter's Report, that 


this was regular, Court diſcharged the Rule for ſetting aſide the 


ben with Coſts. See 4 1 49755 Y 


Doe on Demiſe of T roughton verſus Roe. Mich. 7 G. 3+ 


n 


* £ 
6 


JLAIN TIPP bad regularly obtained! a Judgment ii in > Heck 
ment, and had ſued out Writ of Poſſeſſion, It appeared, 
that the Tenant, who had been ſerved with the Ejectment, con- 
cealed it, and did not acquaint the Landlord with it The Land- 


lord now moved to ſet the judgment aſide, and to be let in to 


the Tenant in Poſſeffion to pay the Coſts of the former Eject- 


plead and make Defence, which the Court granted, and ordered 


ment, which the Leſſor of the Plaintiff aud been pot unto. Ses 
4 Burr. 2907". | 7 . 


rack. 1 2 Geo. | 3. 


H E Proceſs | directed. to the Sheriff of Middleſex, and ſerved 
in London ; Proceedings let alide. See Zaft 26. 
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nants by Act of Law; as 1 Pihints in Power, or by the Curteſy, 


or Guardian; as for other Tenants, the Law left them to the 


Proviſions of the Leſſor. 
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two Defendants for Goods taken and declared to Da- 
mages. The Attorney for the Defendants pleaded Non ſum infir- 


matus, and thereupon Judgment is given ſeverally for Plain- 


tiff, and Writs of Inquiry of Damages iſſued, and were return= 
ed. And it was moved, that the Writs thould not be filed, be- 
cauſe the Plaintiff, at the Time of the Inquiry, did not prove 
that the Goods belonged to him, but only proved the Value of 
the Goods; for, by Serjeant Nicbolli, "aL is a Difference be- 
tween an Action confefled, and Non ſum infor matus. For, in the 
firſt Caſe, the Property is likewife confeſſed to be in the Plain- 
tiff, but it is not ſo in the other Caſe; for this Judgment paſſes 

without the Defendant's Privity, and only for Want of Fleading, 
as in the Caſe of nibil dicit. But, per tot Cur': It is all one; and 
the Plaintiff need not prove Property in either of the Caſes. And 


the Reaſon is, becauſe the Writ commands only the Value to be 


inquired, and no more; and that alone is the Charge of the Jury. 
And by all the juſtices, they themſelves, as judges, if they 
would, might in theſe Caſes aſſeſs Damages, without iſſuing any 


Writ; for it iſſues only guia neſcitur gue damna, but if they will 


trouble themſelves with the. Aſſeſſment of Damages, they may. 
But it is otherwiſe in the Caſe of a Non cul. pleaded, for there 
the Trefpaſs is denied, which muſt be tried by the Jury, and 


there the Property, and the Value alſo ought to be proved. Nota, 
alſo in the firſt Caſe, the Judgment is quod recuperet querens ; if 


then upon a Writ of Inquiry of Damages, the Plaintiff ſhould 


be obliged to prove Praperty, and fail of it, that would go in 
Avoidance of the firſt Judgment, which: ( cannot be, Yelverton of 


Counſel with the Plaintiff, 
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IIR Frans 1 at Actions of Treſpaſs ind 4 Yelver. 1 3. 


) Þ 


* 
N 
7 


Z 
We) > 


. 


- 
be . Ara a 2 
e 


5 
= 


n — 
e 
4 8 


* 


e 


— 


e 


*; 
8 


1 


Me, 


* 
* 


4 


A R RO R on a Judgment in Common Pleas, by Default and” 
. Mt Writ of Inquiry; Exception, taken, that there, were but 
JJV eleven Jurymen mentioned, and allowed E The 
5 would be, if twelve were wrote in Fi „„ DURO 

. | 17 =, + Anonymous. 3 
IId. is, JUDGMENT was given upon a Demurrer, and a Writ of. 
| „ Inc uiry was awarded; and in the Entry thereof upon the 


V Koll, the Words / per Sacramentum duodecim proborum et legaliuim 
Wu 1 Hominum vere left out. And now the Que ion was, whether 
Wo" „ it ſhall be 6d ß ĩ j 
3 It was aid, that a Capiatur for a M. iſericordia' ſhall be amendet 
5 upon the new Statute of Jegfails after Verdict; but whether, 
DIES ; upon a Demurrer it was doubted. - Cartbew 167. 4 Mod. 6. 

1 2 Lev. 22. Cro. Car. 184. „%%% 8 
r In a Quo Warranto, Judgment was entred by Dit er, by 

5 the Conſent of all Parties; and the Words Virtute et prætextu 


* 


* 
5 


. 


. iterarum patentium geren. dat. 17 Jacobi were wrote in the Mar- 


5 95 gin of the Paper Book by the then Attorney General; and by 
. freeaſon of a Stroke a-croſs them, the Clerk omitted them in in- 
BE AJ.toſſing the Judgment. But, upon a Motion, the Court held 


. 


. this amendable in the common Lax. 


1 Curia: The Error is only a Levy of the Writ of Inquiry, | 
WW 15 and amendable without Payment of Coſte. 


öV—, Mr. Afton, the Secondary, ſaid that Cofts were never paid in 


=: 55 this Court upon ſuch dee, em76 nor in aw en Pleas, till 

V Lord Chief Juſt. Vaugban's Tin the Practice, 

3 and made that Rule, that if you l rit of Error 

. . bo 75 you muſt 1 iin L Kaym. 15 

WE - 240. mp. Accel end. 

* Can, 419. e eee 
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WW R IT of Inquiry was returnable. 157 Hounds Prux. 920 0 ee 70. 
N craftino Aſcen/ionis Domini, which was a Day out of Term; 
"Be it was executed within the Term, and Damages found for 
the Plaintiff. And upon Writ of Error brought, the Matter be- 
forementioned was affigned for Error in the Exchequer Chamber, 
and now it was moved to amend the Return of the Writ.  - 
Holt Chief Juſt. If the Award of the Writ of Inquiry on the 
| Roll i is good, the Writ itſelf ſhall be amended by the Roll; fo, 
if the Writ was goods and the Award was ill, it ſhall be amend- 
ed by the Writ; but in this Caſe both were defective. 
55 Then the Counſel for the Plaintiff in Error inſiſted, that the 
Fault, in this Caſe was the Act of the Court itſelf, which can 
never 0 amended ; but the Court inclined to amend it. 


aer e Broad. Faſch. 3 Ann. 


I RIT. of Inquiry was etui tres Trin. which hap- Holt 6k 
pened to be on a Sunday; ſo that the Eſſoigns were kept 

on the Monday. The Writ is returned to have been executed the 

14th of June, which was the Day after the Return, viz. Monday. 
Tho' per tot Cur': A Writ may be executed! on the Day of its 
Return; yet, if it cannot be legally done on that Day, they 
ſhall not do it the next Day. And the Calendar is Law, of v Mo 
we as Judges muſt take Notice, 2 Salk, 626, 1 Barnard iſt, 336 i 
2 Barnard, "i 210, N 


"np el 2 Hoyle. Mich. 6 Geo. 1. 


: 4 WI R IT of Inquiry was executed the 1 5th of une, which Forteſeves73 : 
4 was on a Sunday; held Naught ; and that they might take ; 
Advantage of it on a "Writ of Error, tho! not aan Tor Error. 


21 Mod. 120. 1 Str. 17 90 e contra. OST 
1 n ) TY : Vo AN | 175 , 
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1 | 15 Geo. 2. 
—_ 1 H E Execution of a Writ of Inquiry 
1 was held good; for it is but an Ae of Office. hand. 


by on no Attaint lies. 2 Roll. Abr. 673, 674. 
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urs being executed at Half an Hour after 
as the Notice was for executing it 


. * Court was of Opinion, that the Party 8 75 to have Te 


A mentioned for executing it. 
| Rein Pogle. Hil, na Gems: -- 
3 Andrews 362. NH OI by Serjeant Draper to amend a 


IVI quiry. by altering the Return, and makin 
3 Able to the Award thereof upon the oll. And . that 
ne . there is no ſuch Return as is mentioned in the Writ, and here is 
Je ie de eee by. And he cited Salk. 52. Hammond v. 

c Sat, Hil. 11 G. 2. in K. B. and Hugbes v. Alvarez there, cit- 
. ced on the other Side. It was argued by Mr. Denniſon, that this 
To 3 a void Return ; no Es you Ho to the Party. But the 
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to f 99 5 15 a new Writ "of ee 603 [acces ſhould | | 
1 not be awarded, ich new Damages allefled and be recovered. 3 
Mr. Huffty moved. to quaſh the Sci. a. becauſe it ought to have 4 
been to thew Caufe, why, the Damages aſſeſſed by the Jury a, 1 
ſhould not be adjudged to . Plaintiff, and the Court was of the e 1 


fame. hs Gas El Sci. 551 Was N See 1 Wilſmn 2 43- 7: WE 
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\H E Phintiff i in an Ejeclione firme was admitted to ſue by Noy 49- 1 
Lp Guardian, becauſe he was within Age, and they are at | _ 0 
Ie at Ni Prius in the Country. The Juſtices aſſign him a new EY | 
Guardian, and it was found for the Plaintiff. And that Matter bo 
was now moved in Arreſt of Judgment. And by the Court 
(cabſente Popham) that it was good, and that the Juſtices at Ni 


2 may afſign 2 new Guardian, and Judgment for the Phin- 5 


** „ * 4 * % : jo. | "Ye 4 > 
% 2 3 II 4 * F % „ W 11 6 e i . ; 05 R II y 
83855 , ver/us Wall. Intr. H. 2 a. Roll 649. 5 | 
7 a 1 > WH "Ss "= 7 * 5 1 x4 of ) 9, 2: ! 5 ; FR 4 y 3 4 . 4 3 8 k 
* F : 0 ; 1 | f 5 


as. Ft 4 7 2 


an Infan ant, acknowledges a Recognizance of a Statute Staple Noy #6. — F208 
* to Wall, and R. brought an Audita Querela in C. B. and 

| there adjudged by Inſpection of the Court within Age, and Sci. r 
| "= awarded againſt V. And, upon a Nibil returned, Judgment | 5 2 
Ziven, that the Recognizance ſhall be annulled. W. now brings N 
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1 . 15 F; 1 „ 


N 1 Error in the K B. becauſe there * If 


043 03 2 One returned, 


ä „ ought” t o ba 


| Fo ing the Ast in 15 . R 
5 again he bri ngs an Aiudita : n 
1 wn firt InſpeRtion ; and up 746 


. . that Triſpedtibn, "for the | 10385 party to be upon Nh 
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wd un. RR O R upon a judgment given in a Formedon, the Error 
1 aſſigned was, that the Action was brought againſt three, 
1 Whereof one was within Age, and udgment was given by Default; 


1 And upon this it was demurred in Law, the Infant was brought 
inte Court: te be ſeen, zun he Was of che Age ef ſeven Years. 
Ing | | The Court doubted, after Arg ment by Anarews, and would ad- 

. 915 : viſe, , ankge dla SL FF 
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Wis Cre. Eliz, RRO R upon a Judgment given in Colcheſter. Iſt Error, 
VVV That the Writ of Droit cloſe was directed Ballivis Villa de 
_ "7. Colcheſter, whereas it ſhould be, Ballivis us, for they are the 
Queen's Bails; and it is not ſenſible that it ſhould be directed 
Balliuis Ville. Coke : All the Forms of the Writs are ſo, and it 

WL Alis therefore good. 2d Error, The Action is brought againſt an 
Infant, who appears by his Guardian, and no Warrant appeareth 
for it, for the Entry in ſuch Caſe is quod talis admiſſus oft per Cu- 


| riam. 3 H. 6. 17. Fiz. N. Br. 27. Li. 16. H. 7. | oF Coke. 
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This i is 3 in . * in 1 Cotes Bench the Entry 1 
is, per Cuftadem admiſſum, Ge. And a ſpecial Entry is kept of it 

in a Roll; and fo, perhaps, is kept in Colchbefter. Wray : This 
is no Error : in fait, but in the Record; Caway, the Genndn, | 
FRE ela to * Witted, ee Curiam, 2 Mar. . ee 
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Bartholomew 12 Dighton. | 37 & 30 Elz. 


F * RR OR upon. a Judgment in the Common Bench ; bis ro Elia. 
L cauſe the Plaintiff being an Infant, ſued by Attorney and 424: 

| recovered ; whereas he ought to have ſued by his Guardian. 

But the Court, upon the Motion, held, that in regard the Plain- 

tiff had recovered, and it is for his Benefit, and no Prejudice by 

his Appearance by Attorney, that it ſhould not be aſſigned for 
Error, but they would adviſe; and afterwards Paſcb. 39 Eliz. 

being moved, it was held clearly to be Error. And the Judg- 


I Was reverſed for that Cauſe. Vide Bade v. en next 


„ N 


my * | Bade verſus Starkey. 39 kl. 3 2 


* * 'RRO R of: a "Incl in Debt in the Kinds Beach; 3 he C. Eliz. 
Error aſſigned was, becauſe the Plaintiff ſues by Attorney, 5 51. 
where he was an Infant, and ought to ſue by Guardian; but, 
becauſe the Action was brought by him as Adminiſtrator, ſo that 
he ſued in auter droit Infancy is no Impediment unto him, no 
more than Outlawry; and therefore he might well ſue by Attor- 
ney. And it was thereupon adjudged for the Defendant, that 
the firſt Judgment ſhould. be affirmed. 2 Cro. 441. contra. 
1 A Heer. 212. eee v. en rs. and 1 Keb. bhp 
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\RROR of a Judgment in .the 6e Bench i in n Debt, Cue. Elis. 
upon Non ſum infor matus. The Error aligned was, that 569. 
the Defendant, at the Time of the Judgment, was within A ge, 


an RR 75 e whereas he ought to have appeared 
11 ww 2 5 by 
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Popham 130. 


by bis Guardian. 
turned; . it was "I 
might be reverſed. And by erde, and Phints ee hens 
Abſentibus) it was therefore reverſed: For Gawly \ faid, if he were 
within Age at the Time öf the Judgment given, altho” he were 
not ſo at the Time of the Error brought, it is reverſable, and is 
triable per pais, and not like to an Error upon a Fine or a Sta- 
tute. acknowledged by one within Age, for they be not reverſable 
but by Inſpection. But here, in regard the Defendant made De- 
fault upon two two NMihlit returned, it is not now tfiable, but it 
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is as a Confeffion; ' wherefore it was for this Cauſe reverſed. 
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HE Cafe was this. An Infant Elend upon an Actio ;n 
brought againſt him, appeared by Attorney, Where he 
ought to appear by Guardian; and it was reſolved by the Ce Court, 
that this was Error, for this doth much concern. the Infant, in 
as much as by his falſe Plea he ſhall be bound to anſwer of his 
own Goods, if he hath no Goods of his Teſtator. And there- 
fore in 11 E. 4. 1. he bath d againſt. 91 Guardian for 
pleading a falſe Plea. 76 Vu TE 

And by Dodderidee :: If he hath no. Guardian, the Court ſhall 
appoint him a Guardian, And if an Infant bring an Action as 
Executor by Attorney, and hath e ent to recover, this is 
not erroneous ; becauſe it is for his his Beneft. 8⁰ per Cur”; The 
Difference is, "where ii bs Plaintiff, and where he is Defendant. 
And there is another Difference, whore he is Executor and where 
not, for being Executor, his Plea might have been more Preju- 
judice to him. And Coke, lib. 5. Ruſſell's Caſe was agreed for 
good Law; for an Infant may be Executor, and may take Mo- 
ney for a Debt, and make a Releaſe, and give an Acquittance, 
me not without a true Conſideration and Payment of 2 3 Mo- 


Tachhen v. . fp. 138. ee We ee. 
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being an Infant, appeared. by his Attorney, and not by 


| Guardian ; the Defendant in the Writ of Error pleads in nullo 
eft Erratum, and adjudged to be Error. And for that Cauſe re- 
verſed, ' Vide Reu v. Long, Cro. ! 1 Roll 380. Weſteot v. Cattle. 


Meld v. _ Style la 


Jed ok during his Nonage where he was inſpected; and adjudg- 
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Querela in the Common Bench, of a Recognizance acknows< 


ed to be within Age, and thereupon had a Sci. fac againſt: the 


rela to be inſpected, that he may have a new Writ, comprehend- 
ing the firſt Inſpection, and the Judgment thereupon, and the 
Cauſe of Rey erſal thereof, and upon all the Matter to pray to 


Conuſee. And upon a Nihil returned, it was adjudged; that the 
Recag nizance ſhould: be void, and he be diſcharged. Where- 

a this Error was brought, becauſe there oughe to have been 
two Sci. fa. where a Nibil is returned upon a Sci. fa. and a 
Sci. feci returned, and for that Cauſe the Judgment was re- 


verſed. And it was now ſhewn,' in regard the Conuſor is at 
preſent of full Age; and cannot have a new Writ of Audita Que- 


be #6lieved: And fo was the Opinion of the Court. W Refs! 
they app: vinted ee 1 8 ie. a new Wit RI 


ror affigned was, for that the Defen ant being an Attorney 
he Common Bench, and ſued by Bill, 4 5 and pleaded 
in proper Perſon. And being at Iſſue, the ecord of the N 72 
Prius was, quod tam præ dict. E Plaintiff quam Defendens, appear- 
eth per Attornatos infra nomin. And the Verdict paſſeth for the 


Plaintiff, and Judgment for him; whereas the Defendant could 


nog appear per Attornatum infra nominatum, t there being no At- 


torney in the Record for him. And that it was held to be an 
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'a Writ of Error to reyerſe a. Judgment given in C. B. 
+ for to reverſe the judgment, this was alledged for Error, 
5 18 at the Time of the Judgment given, the Party for whom 
Judgment was given, was then an Infant, and within Age, and 
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uit of the Plaintiff, was directed to the Sheriff, of Wilts, to 


take one Thomas Hobbo. And that the Sheriff mandavit A. B. 


C. and D. guatuor Balivis et eor. c cuilibet to take the ſaid. Thomas 
Hobbs, By virtue of which, A. and B. take the ſaid Thomas 
Hobbs, and that Francis Hobbs, in Conſideration of the Diſcharge 
of the ſaid Thomas, afſumed to the Plaintiff, &c. And it was 
moved in Arreſt of Judgment, after Verdict for the Plaintiff, 
that the Arreſt by two of them was not lawful, as 27 Hil. b. 


CÞ---- 


An Obligation by three, jointly and ſeverally, two of them can- 


ed. And at another ſi 
ment was ſtayed, for the Aſumpſit was alledged to fe Nerd 


not be ſued, ſo Dyer 62. And Fenner ſaid, that he was in Shelly's 
-aſe in Chancery ; a Commiſſion was awarded to Eight, Six, Four, 
or Two of then, and the Commiſſion was executed by ] hiree; 
and it was held void. Gowdy anſwered, that that was a judicial 
Act; but, in our Caſe, only miniſterial, and an Authority with- 
ot any Colour of Intereſt ; ; and for that it was well executed 
b two. But it was agreed by all, that the Man: avit was good, 
without ſhewing it to be by Deed. A Cafe was cited of a Pri- 
owe diſcharged by Parol ; Popham, being abſent, it was adjourn- 
Day it was moved again, and the Judg- 


a 


2 port, and the Venue was of We, port without F. No v, for 
firſt Point, it. 181. hath the very Caſe, as alſo erton 25. 
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an 1 umpfit, the Caſe was thus ; * a Cap. 4 Satisfac, $4 the Noy 47- 
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« Obligation me at - Dale in Cumberland, 

made, and brings a Sci. fa. upon it directed to the Sheriff of 

Babs tt. Weſtmorland, and has Judgment upon it. This Judgment was 
OO ©, _ reverſed in the Exchequer Chamber, for breve Judiciait debet ſegu 

=: 1 55 ſuum originale & acceſſorium ſuum principale. But ebt may be 

5 brought in Middkſex upon this Judgment. 18 E. 4. 18. 22. 
TR "= A 5 „ 

This Reverſal in the 8 Chamber is res .* Judicata, no 

Writ of Error lies upon ſuch Judgment, except in Parliament. 

It iis by fix Judges atleaſt, by the Statute of 27 Eliz. cap. 8. and 

VVV Elia, cab. 1, they have Power to examine Judgments iven 

| the King's Bench in certain Caſes, viz, ſeren in Number ex- 


Li 


* as + 4 ? 8 934 5 9 ” f * N 
5 * , e 8 2 ' oy A's — 1 
2 To 8 ? * by 8 * * 5 1 1 ? U * 2 { * , at." 17 
! * 1 W { 1 1 
| 8 
s 2 N 
95 
5 


2 Flas wagment againſt B. upon a Scire facias upon this 
Judgment againſt Tertenants die Judicii redditi vel foſtea, di- 


* % 


* 4 


# 5 „ | rected to the Sheriff, and he returns C. Tenant die Fudici redditi 
| „% Hg. of the Land which B. had die Judicii redditi. C. appears, and 

| $1 | pleads B. s Feoffment to him of the Maid Land, before the ſaid 

Wo Judgment; and that by Force of it, C. was ſeiſed of the ſaid. 
ES Land, and not B. Iſſue is joined upon this, viz. whether Seiſin 
1 e of B. or C. and the Jury finds a ſpecial: Verdict that B. made a 


Feoffment of this Land to C. before the Judgment. But that it 
| was covinous to defraud the Execution of the. ſaid Judgment. 
VVV The Plaintiff has Judgment affirmed in Error; for, as to a Cre- 
ö „ ditor, the Seiſin remained in B. die Judicii redditi, but not as be- 
| tween B. and B. It would have been otherwiſe, if the Iſſue 

43 had been upon the Feoffment, for there was a F coffment, ſuch 
as it was. | | 3 OY” 7115 „ 
JJC 5 AFFIRMED IN ERROR. 


facfum cannot hs pleaded 1 


not upon the Statuts of, the 23 F. 6. where the 8 Sheriff, upon an 


Obligation. taken by him, does not e purſue, the Form preſcribed 
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JUR  R' was challenged nd TS UE upon 
awarded and Proceſs. againſt the other Jurors, he appeared 188. 
amongſt them and was ſworn, and tried the Iſſue; and this be- 
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ing alledged in Arreſt of Judgment, it was held erroneous, and 


the Judgment ſtaid. 
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Arreſt of J eee Are Name of the G Elin, . : 
Sheriff x was not to the I Dingas, nor to the Tales awarded 


upon it, and it was tried by NH Prius ; and it was ſaid, that 


the Name of the Sheriff was not of Neceſſity 


till the Statute 


of "York, nor was uſed or appointed. And by that Statute, the 


if he doth. not return his Name 
upon it; but this doth not make the Return ill, and it is 5 


Sheriff is to forfeit a Penalty 


ne Statute of 32 H. 8. which helps 
no Writ returned. Curia contra, for of Neceſſity 


inſufficient Returns, and 


the Name of 


the Sheriff is to- be to the Return, otherwiſe it appeareth not 
by what Warrant it came in; and otherwiſe, any Man without 
the Sheriff might return Writs, which would be a great Incon- 


venience; 


embezzled. 


and the Statute doth aid only inſufficient Returns, of 
when the Writ cannot be found, ſo it may 


But here it appeareth, and that it was never re- 


be intended, it is 


turned, wherefore it cannot be good; and it was ſaid, it was ſo 
ruled in the Common Pleas, 35 Els, Walklie s Caſe, and in this 
Court between Mark and Lancaſter, and for this Cavlc Judg- 
ment was ſtaid. Moor: 65587, tee 
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nn 10 115 Wi 0 were treited Ee and tried it, and this Matter Was 
tutes of 

. | naye a $42 85 4 "p24 
_— 7, Hutton verſus Hunn. 43 Elix. 
' » Cro. Eliz. Prius, fifteen Jurors appeared, | 

5 84% » proper 
5 | 1 ant. was an e and upon it four Hund | 

7 | were F and then it was . reſorted to the ones, Panel, 
. 3h and eight of them were ſworn and found for the Pla 
= „ it was now moved in Arreſt o Judgment, that this 
3 Ill, for by the Stat. 27 Bla, there needs not above two 1 
COT ITO - redors, then the Trial the e than it dre to be, 


f TY there being ſufficient o iel is ill, and of that Opinion 


| ' were Gawady and Clinch; Fenner doubted. thereof; Popham was | 
£55 abſent e herfote adjournatur. And in Paſch. 44 Elz. it was 
| again, and for this Cauſe reſolved to be an ill Trial, and 
| e ite din edt ors 
44h Dennis ver /e | 5 
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N the great 
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aſe between Ga, Heb Deke Plai nt 
: I paſs, againſt Sir Arthur Mannaring and Brindlecomb and O 
| + $4 thers, the Verdict was found for the Defendants. And now it 

was moved in Arreſt of Judgment for the Plaintiff, becauſe no 
R : Bail was entred for Brimblecomb, one of the Defendants, for 


” ' s om 


Popham 14 A 
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| of 


and in this 


18 1 


a ne: 5 | e Where one of the cfendants is no Party in 
- Court: ©{And' Serjeant More, put in the Caſe of the Lord Chan- 
doys and Seller and other Defendants, where the judgment in 
uch Caſe was reſolved to be erroneous. ee 2 
 Mountagie' : We ought diſcernere per legem qued 2 juſum, and 
| here Brimblecomb being no Party in Court, no Verdict could be 
eee . CHEF n 

: Doderidge. I have ſeen in this Court, where, upon a Writ of 
Error Went in ſuch a Caſe, we have compelled him to put in 
bis Bail, becauſe he ſhould not take Advantage of his own 
Wrong and Folly. But, becauſe that here no Fraud appeared 
to be in 1 he ſhall not be bound to ſtand to the Ver- 
dict. aughton a greed, but Crook. ſeemed to the contrary ; but it 
Was Wia e if Brindlecomb had appeared at the Suit of any 
other, the ſame Tenuit had been ſufficlent; and theſe Books were 
cited to be in the Point. 32 KH. 6. 2. 8 B. 4. 5. 21 H. 6. 10. 
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held, s ill, and not amendable, nor aided by the 
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an Eſcape upon a C 2 which appeared to be Hot . . 
returnable the Term next but one after the 7%; ſo that a 1 
Term intervened. After a Verdict for the Plaintiff, it was mov- 
ed, in Arreſt of Judgment, that the Writ was merely void, and 


conſequently there could be no Eſcape, and the Sheriff did well Rs 7 


Writ may be Faulty, and yet not void, were cited Popham 271. | 
Dyer 67 17. en,, e e eee. 23 . 
188. Mo. 274. 1 Cro. 271. 2 Bulſtr, 2 56. oY FT 1 
Hol, Ch. Juſt. Eſcape lies againſt the Sberiff. In mean Pro- 1 9 


els if a Term be e the Writ is void. in all AG ions . | 
But in Exec utions, a Co. fa. omitting | a Term, is not Sm | 
The Plaintiff had Judgment Nj, &c. 1 Lev. 254. 1 Saund. f 


T „ 1 e „ A 

In the ſame Caſe, Holt Ch. Juſt. ſaid, if a Writ of Execution 155 1 
bear Tefte out of Term, the Sheriff is juſtifiable, and yet ſhall „„ ace 4 
not be liable to an Action of EGS. for it is a void Writ. Ra- ff 
worth and Wellers, and Comberb. TFF | 


"FNASE againſt the Cuſtes Brevium ; the Declaration was deli- 2 Salk. 624. Wh 
| vered on Friday Morning, and Rules given to plead within | 3 


four Days; whereas 9 and Sunday were not juridical Days. „ 
Et per (ur: We reckon them non Juridici, as to Matters to be 1 
tranſacted in Court, and therefore I Holidays are no . 3 
Days to move in Arreſt of Judgment. But as to Buſineſs done 1175 
out of Court, as Rules to plead within four Days, &c, Sundays 7: 
are reckoned the' ſame with other Days, . „ 1 
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, RERE w . again 'the Bal the 


EE, . Raym, enc eads Action dependi | 
| 347. "4 e in the ſame e Plaintiff may 
| | e Record, being in the ſame Court; 
. | | t Or the Plaintiff r 
„ Caſes where a Deed ecord is pleadet 
OH TH if Of is not granted, the Plea is as 0 fel 
= «4 2 thoay 9 55 , 9. 8 * BY FRA 5 aha | k | Fay IS 1 : 5 ; gn i 4 nag 1 | hr 
| | ; "i N EY | | : | 8 8 01 x - 3 4 | 
ak N Action was 2x on an Obligation, 
A | Condition was, to pay a Sum of Money at ſuch a Place 
33th e in London; the Defendant, after Oyer of the Bond and Condition, 
/V 7 . As Payment at the Day. And on Iſſue joined, it was tried 
Co in Middleſeæ before the Lord Chief Juſtice Holt, and Verdict for 


( the Plaintiff, And the laſt Day of the Term Mr. Harris moved, 

in Arreſt of Judgment, that this ought to have been tried in 
London, but held, according to the Caſe of Croft and Boite in 
Briggs, 3 Lev. 394. ap Dame Ca/- 


1 » ”* euing, i it was aided a ter Jerdict, by th 
. Db owys, and Gould, 
| 2 Mod. 23. = | 
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HE Roll of the Judgment was carried in in Vin. 1720, 2 Str. 8333 9 
and docquetted; es before filed, was miſlaid and loſt. ll 
And Strange. moved for Leave to file a new Roll, the Defendant 
Www dead, and the Executrix conſenting, and cited King | qui - BY 
tam v. Bolton, 1 Str. 117. and Needbam v. Grand. And. after. a „„ ö 
Rule to ſhew Cauſe, it was ordered accordingly ; ſer, there b 7 1155 
ing e a Docquet, it would be no Deceit upon Purchaſers, 


Keeling ver/us Newton. eta Gs... | 5 


Eclaration was filed 'de bene 


filed Common Bail in Time, NY tendred the per Iflve „ 
with a Notice of Sett-off to the Plaintiff's Attorney, who re- 
fuſed to accept it, becauſe the Defendant's Attorney J . 

taken the Declaration out of the Office and paid for it, and he e 
therefore ſigned Judgment, which the Court ſaid yas regula , 7 
See 1 Wilſon 173. who reports this Caſe. F 70 
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T ſuf ciently appearing, that there Was a eelect of entring ; | 4 
a Judg ment, and a Loſs of the Roll, the Court ordered the 1 
Clerk of n= Judgments to ſign a new Roll, and to be numbered 1 
as that loſt, and to be filed among the Rolls of that Term. dee Te *** 
this Cauſe very fully reported by Hen AAV | 
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EFENDANT bad entred into a Warrant. to confeſs a bh 
judgment to the Plaintiff's Wife dum ſola. After the 3 
Intermarriage they ſued out Execution, and the Court was 

moved to ſet it aſide, which the Court ordered, ſaying, that te 
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5 Vent. 135. TN an Aion of Trover and Converſion, after Verdict for the 
Plaintiff, it was moved in Arreſt of judgment, that the Ac- 
tion was commenced in Hilary Term, and the Converſion al- 
Aedged to be the 3d of February in the ſame Term; and. the Bill 
flled relates to the firſt Day of the Term, ſo before Cauſe of 
Action. But it was reſolved by the Court, that if the Bail were 
„„ entred after the 3d of February, it is well enough, for it is that 
. whic jectment may be 
brought upon a Leaſe made in the ſame Term; ſo Statute of Li- 

nitations may be pleaded to an Action, if the Time be elapſed, 
before the Day wherein the Bail is filed, tho' not before the firſt 
„ Day of the Term wherein the Action is brought; for the Ac- 
© * tion ſhall not be ſaid to be depending until the Bail is filed, 


JE And, upon the ſearch it was ir that he Ball was filed the 
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- Barrington verſus Venables," | Mich, > 13 | Car. 2. 


» 


EBT upon an Obligation of 100/. After Imparlance, the Sir T. Raym, 
Defendant pleaded to the Juriſdiction, that none of the 34: | 


Pry Chamber ought to be ſued in any other Court at the Suit 


of any other Perſon, without ſpecial Licence of the Lord 


Chamberlain of the Houſheld for the Time being, and that he 
is one of the Privy Chamber. The Plaintiff demurs, and Judg- 


ment was, that he ſhould anſwer over, for ſuch Plea cannot be 
pleaded after Imparlance, and the Plea itſelf is ill, and the Court 
ſeemed to be © ended with the Plea. 2 Show. 14 * 


, ſh 


of amneyo and e ee AN, 4 | 


Williams wer ſus Jackſon. k 7 Eaſt, N Ann. : 
PON a Point, what Notice them ſhould hs to Defend- 


ants of Trials and executing of Writs of Inquiry, theſe 


Points were agreed by the Court. 1. That convenient Notice 
was as much neceſſary and fit to be given of the-executing of a 

Writ of Inquity, as of a Trial, That by a late Rule of Court, 
if a Writ of Inquiry for Iſſue to be tried in London or Middleſex, 
and the Defendant live not above forty Miles off, eight Days No- 
tice will ſuffice; but if it be above forty Miles off, there ought 
to be fourteen Days Notice in eithey Caſe. 2; That the Reaſon is 
the ſame in all other Caſes, where the Parties are above forty 
Miles diſtant from the Place where the Trial is to be, tho' they 
be Country Cauſes. Yet, becauſe it is an ancient Rule that eight 
Days Notice ſhould be ſufficient in all Country Cauſes, and that 
had been done in the Caſe now in Queſtion, it being a Country 


6 Mod, 146; 


_ Cauſe, the Execution of the Writ of Inquiry ſtood, and the 


Court faid, they would conſider of altering the Rule, L. ow: 
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„ | ton ve urdus. | Mick: 1 2 Geo. 2 
* | N n q* 2 1 1 n SE. e $8340] - 353 . 
. V interlocutory. 5 71 was ſigned in 7. Tinity. Term | 


N 1 1737 and in Auguſt 1738, a Writ of Inquiry was exe 
J cuted upon eight Days Notice, which was ſet aſide as irregular, 
Hy: and held, that where a ! f Trial is required, there 


erm's Notice o 
. 7 muſt, at the ſame Diſtance of Time, be the like Notice of exe- 


- 
* * 


Witt! - . cuting a Writ of Inquiry. LY 1 „„ | ne 
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F -@ 


.  Blackbourn ver/us Matthias. Eaſt. 20 Geo. 2. 


Þ . N. $ F > \ 3 . Mn f ) - 27 


"W i Str. 126. HE Defendant pleaded the general Iſſue, but Of | 
1 | give Notice at the ſame Time of a Set-off. And, upon 
Motion in Time, the Court gave Leave to withdraw the Plea, 


1 DEE a — ii order t6 deliver the ſame Plea again, with a proper Notice to 


3 ) „ off, and ſaid it had been done ſo before. . 
NN 1 lier verſus Hague. Eaſt. 1270. 
„ HE Plaintiff, on going beyond Sea, made an Affidavit 


the gth of Fuly 1744, that che Defendant was indebted to 
„ him i in 27% J. 16 5. 6 d. for Goods ſold. and delivered. On this 
. 1 Affidavit, Proceſs was taken out the ↄth of May 174 and 
5 t the Court ordered the Defendant to be 


*** te marked for Bail. By 
1 _ diſcharged on common Bail; for, tho he owed ſo much in 174. 
BER a 5 bs: 1 not owe it in 1747. And the Act requires an Oath of 
Debt ſuing. out the Proceſs. 
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qu ire. 


N the Notice of the executing 
of the Houfe was not mentioned, and that it was, not ex- 
preſſed that the Writ was to be executed between two certain 
The Court ſet the Proceedings, and held, that the Sign 
of the Houſe ought to be mentioned, and that it ſhould be ex- 
preſſed in the Notice that the Writ is to be executed between 
See Sayer's Rep. 181. 
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aſt. 27 Geo. 2. 


E FENDANT. was ſerved. with a Copy 
according to the Stat. 12 Geo. 1. in an Action of Debt 
that there 


And the Court made 
if there be a known Attorney 
given to him or his Agent. 


1 » — » * 


2 Lewis. Trin. 16 & 17 G. 2. 


upon Bond for 100 J. and it was reſolved. per Cur”, 


was no Occaſion to inſert at the Bottom of the 8 the No- 
tice to appear according to 2 G. 2. the Debt being above 10.4. 


See Wilſon, p. 22. by whom this Caſe is reported. 
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RU LE v was had to ſhew Cauſe, why the Inquiſition up- 
Enquiry ſhould not be ſet afide, becauſe 
Notice of the Execution of it was given to the Defendant him- 
ſelf only, and not to the Attorney. 
and faid, 
Conſe, all Notices ſhould be 


the 
in the 
See 


a Writ of Inquiry, the Sign 


of the Proceſs, 


12 
eee 


- 


ELSE 25 


— — — gens - = \ 
—_— — — e e . e 


eld 


RAO e 


1 
N 460. 


y 4 ; * % ” „ A 5 "96. $*% " 
N N 48 2 : * I * 12 * We — * 5. 


—_ 
* 
2 — 
— 
— 


1 | 60 a 5 14 ? 
. : * FRIED 
7 2 * >, 7 ns 
1 . h p A " 
« . oo ** 2 * * \ , 
N 8 | * 5 
„ ? a 
4 1 ' . , ' , f i 2 
, 7 9 2 * 0 Y , 1 
* 4 * L a 4 5141 2 1 1 
. by OY > „ of CLE oy ESTES bs & X 
4 4 71 —_— 4 5 5 } ns - K a \ | e 0 8 
o of k 
* . 
* 0 * Y a 


* 


Oiurteis verſus Savel and three Others. 38 Eliz. 


A PPEAL for the Death of her Huſband upon ſeveral 
"A Iflues pleaded, the Plaintiff was nonſuited upon a. Trial 


againſt the one, and whether that ſhould be a Nonſuit againſt. 
the Reſt was the Queſtion, And the whole Court held it to be 


a Nonſuit againſt them all; wherefore as to the Suit of the 


Cro. Ja, 39. 


Party, it was ruled he ſhould be diſcharged, but held, that the 
others, who were not tried, ſhould be arraigned upon this Declar- 


ation at the Queen's Suit, 


1 


zabeth Coupledike venſar Heſter Coupledike. M. 2 a. 


1 


oP. + 
. 


; RROR of a Judgment in Detinue in the Common Bench. 


The firſt Error was, becauſe in a Writ of Detinue brought, 


it was returnable Mich. 44 & 45 Els. and therein the Plaintiff | 


was nonſuited, notwithſtanding in Hil. 45 Elis. he declared and 


proceeded to Judgment without a new Original. This being 
aſſigned, and in Nutt et erratum pleaded, it was now alledged 


ore tenus, that it was but a Miſ-priſon, for the Nonſuit was en- 
tred in Brownlow's Office, whereas the Tmparlance was in Scot- 
rows Office (who was another of the Prothonotaries) ſo there was 
not any Nonſuit in rei veritute; fed non allbcatur, for the Court 


doth not take any Conuſance of fach Piſtinction of Offices, and 
it is but one entire Record. A ſecond Error aſſigned was, for 
that the Writ ſuppoſeth a Detainer de una domo vocat. a Bee 
houſe, which cannot be, that a Detinue ſhould lie of an Houſe. 


Wherefore it was reverſed, _ | pp 


. NS *._..___, 


| Latimer Gee's Hone. Paſch. 28 Car. 2. % m 


FE X Motione of the Reconier of. Guildford, and 5 ymſen for 3 Keble630, 
Bail, upon Hab. Corp. out of the Mar/halſea in Debt, it was i 
affirmed by ll the Clerks and the Court, that albeit the Plain- 

tiff be nonſuit, yet, if he declare de novo upon the ſame Cauſe 

of Action, before the End of the two Terms, the ſame Bail is 

ſtill liable, as well as on a Cepi Corpus, but not as to any other 

Actions on Hab. But on Cep, Corp. Bail is liable to all Actions 

by the ſame Plaintiff againſt the Principal; but the Bail being 

taken in Execution, and the principal Cauſe of Action never tri- 

ed, the Court ordered the Money into, Court, and to wait the 

Succeſs of the n of the 1 


14 


| Ancoymows. Hil. 32 & 33 Car. 2. 


F chere be a Fault | in a Deelarztion, on kick the Plaintiff 2 Show, 154: 

muſt be nonſuit, and the Defendant takes Notice of it, do 

prepare no Defence for the Trial, but depends thereon, and the 

Plaintiff amends his Declaration without Rule for ſo doing, and | 

ſo ſurprizes the Defendant, and gets a Verdict ; this Court will 
ſet ſuch Verdict aſide, and will grant a new Trial. 

Upon. the Aenne of an Audita Querela, ſurmiſing a Re- 2 
leaſe, the Releaſe ought to be produced under Seal, and re- | x 
ceived and approved in Court by Witneſſes vive voce. 

On Debt on a Bond, if the Obligation be falſe Latin, the 
Declaration ought to be good and true Latin; as if the Obliga- 1 
tion be viginti, the Declaration ſhould be viginti, and then the 1 

Court is to conſtrue it if it be a Variance, . 


Barton vious Bartlet. | _= Tria. JJ 


Yo UR Perſons were arreſted upon one Writ, and. put in Hole 367. 
Bail ſeverally; one of them non-proſſed the Plaintiff for 
want of a Declaration. Holt, Ch. J. Till they are ſevered by 
the Dior. the Writ ſhall beintended Joint, and the Non- 


1 | * 


: 


— 


* 


8 Y r 
, * 12:10 ; 


proſs before the be . be upon the Writ, Which is 
joint, and therefore one Nonproſs: will do for all, notwithſtand- 
Fs. 18 ſeveral Ball. 

02 0 iin d end 10 1351535 
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| Barnes vorfur Geering,. "Mich. 10 W. 3. bortrulfte 


Mod. 217. BAR N ES, an Attorney of ths Door brought 1 Debt Wann 
the Defendant, but did not deliver a Declaration againſt the 
Defendant till after the ſecond Term; but ſome Time after, 
and before the Defendant had ſigned a Nonproſs, he delivered 
him a Declaration, which the Defendant refuſed to receive, and 
then ſigned his Nonproſs, and Plaintiff ſigned Judgment for 
want of Plea, which was now. ſet aſide as irregular ; for the 
Courſe of the Court is, that if a Declaration be not. delivered 
by the laſt Day of the ſecond Term, that is, on or before it, 
fitting the Court the laſt Day, the Defendant may ſign a Non- 
proſs ; and if in ſuch Caſe he does not immediately fign a Non- 
proſs, tho' he may after receive a Declaration if he. will, yet he 
is not compellable ſo to do, but he may well refuſe it, by an ex- 
preſs Clauſe in the Stat. of H. 8. there ae: l ben no Coſts nahe an 
Auupenen 120 Nonſuit. VVV 


K 


Almanzor vorſu Da vilak. Trin. 12 W. 3. 


H E Plaintiff was abet ber a Faulti i in 4 Moire | 

tion, and afterwards: commenced a new Action. And Holt, 
ch. Juſt. ſaid, that it had been ruled, that the Defendant i in FO 
Caſe ſhould be admitted to common Bail. | 


2 


Bennet qui am verſus Smith. | Mich. T erm I 757. 


Nonproſs was regularly ode by the Defendant n 
the Plaintiff, and a Motion was made to ſet it aſide ; but 
the Court refuſed to do it, and obſerved, the Plaintiff, as a com- 
mon Informer, ſtood in a different Light from a Plaintiff who 
ſued for the Sake of Juſtice, bee this Caſe more fully reported 


in 1 Burr. | 
Leith 


Y — . 
* 


Leith verſus Mac Ferlan;- Mich. 1765. 


- 


vt” ” "x" „ © 
0 * . ” 
# . 


E ene, IRS 
T was agreed, by the Court, that without a Rule to aſſign 
Errors, a Writ of Error could not be nonproſſed. See Bur- 


du, who reports this Caſe, 


4 p F * 
/ ( 


- 


Price, Bart. ver/us Foulkes and Others. Eaſt. 1 769. 


+ Kot IG 


. 


HERE. were two Latitats againſt ſeven Defendants; and 
the Plaintiff not declaring in due Time, the ſeven De- 
. fendants ſigned ſeven diſtinct Judgments of Nonproſs againſt him. 
The Court held it irregular, and ſaid, there ought to have been 
only one Judgment; for, tho” the Plaintiff may count ſeverally 
againſt the Defendants, yet it remains joint till ſevered by the 
Count. See 4 Burr. 2418. S. C. and ſee 2 Salk. 455. 
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159 
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Dutlawry. 0 
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artland ver ſus Vates. : 
pF Gr . No 4 


” 2 
— * * * 
* 4 » 4 


Y Popham : That it is clear, that if an Exigent be awarded 
| againſt A. and after he is quint exactus, and before the Re- 
turn of the Exigent A. dies; yet the Outlawry ſhall ſtand in its 
full Force, and ſhall not be reverſed, for Judgment was by Co- 
roners upon the quint eractus, and they may certify the Outlawry. 
But otherwiſe, if A. had died before the guint exadtus, which 
was not denied, Ot 
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Anonymous. 


. 2 
1 
x 


- 


2 


Cro. Eliz. 
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Tor E, That divers Ou uffamries were rene 2 5 
becadſe, upon the Re turn and, Proc it 

that ſome Proclamations were made in the! Tin 
Sheriff, and others in the Time = the new Sheri 25 fil Niue 
to them; ; but does not return ud breve mibi deliberar uit de Re- 
cor ao of the P roceedings of t the former Sheriff, . 7 655 
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J. Ea. upon a ecognizance. - The Caſe Was, one was 5 
l „ exactus in Action againſt, him, and afterwards Was 
uinlo 0 exaftus 23 Nov. 27 Elia. And afterwards the Pardon came 


which had relation to a 1 Offences before. th 1ſt of November. 
If by this the Outlawry be diſcharged, was the Queſtion; for 


the Helder was after the Time unto which the Pardon had 
relation, and, prima facie, the Juſtices held that it was diſcharg- 
ed, but they would adviſe. V. 36 H. 6. 25 & 37 H. 6. Quar- 
fer maine Cafe. And the next Day it was moved again, and it 
was then adjudged, that the Outlawry was diſcharged and vqid; 
for the Contempt and Offence were pardoned, and the Outlawry 
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RR O R- to reverſe an Outlawry, becauſe the Original was 
againſt” Ettelllin with a fingle 2 and, alt the. mean Pro- 
againſt Lewellin with a double . and the Pro dess 
was aguinſt two, ang the Sheriff returned guid ſunt non invenli, 
and doth not lay, nec eirum aliquis, and the Uh 0 was re- 
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Caſar verſurs Stone. 01 30 Eliz. 


RROR to, reverſe an Potlawry,, the Error aſſigned was, O Elz. 
I, chat in the Writ of Exigent no Place was mentioned where 104. 
the Sheriff was to bave. the Body ; ſo. that the Sheriff cannot know 

| th what Court/to bring. i the ae and for this Fouls Rand 
ment Was reverſed. 


— 


"Bi iS 


| Progor verſus Tayler. 37 & 32 Elis. , | g 
5 "RR OR to \rsverſe an Outlawry Aich was ifved agalof Cro. Blix 

\ him for Coſts ; the firſt Error, that ten Shillings was award- 188. 
ed to the Defendant upon Nonſuit, pro damnis ſuis, whereas it 
ſhould be, pro mifis ef Cuftagits ſuis, and this was held to be Er- 
ror. 2d Error, That the Sheriff did not return the Day when 
one of the Counties was held, as he ought ; for it ought to ap- 
pear to the Court when every County was heid, that it may ap- 
peat᷑ there were ſo many Days between every County Court, as is 

ä appointed ed the PETR, and for Mele wien Judgment 9 Was 
Armed. rela 3 Sade wean 1 1 


Dennis verſue Wells. | KS, Elis | 


= RR OR: of a Judg ment and Execution ſued in the Com- Ceo. Blix. 
mon Bench; Error aſſigned was, for that Wells recovered 344. 
- againſt Dennis a Debt of 400 Marks, and had Execution by Fi. 
3 and upon it, the Sheriffs returned that he had levied gol. 
Parcel of = Debt, and had the- Money in Court; and that Den- 
nis, the Defendant, had no more Goods, unde, ee. notwithſtand- 
ing Wells ſued a Cap. aa Satisfac. of the whole 400 Marks, and 
an Exigent upon it. Upon which Dennis was outlawed ; and, 
to reverſe this Outlawry and Execution, he brought a Writ of 
Error. And for this Cauſe: it was held clearly by the Court, that 
the Execution and Outlawry was erroneous, for it ought to have 
made mention of the gol. which was levied before, and the Out- 
lawry and Execution was reverſed; but no Error being aſſigned 
or found in the 3 —— that was affirmed. 44 Ed. 412. 


9 08 * . 1 | | Anonyinous, 
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Goldſbo- 
rough 97. 


Anonymous? 10 Tn, 2 C. „3 


707 A by bart Ad d, Jenes che Upbu he 
Prineipaf Judgment reverſed, the Gutlawry is alſd 1%. fads, 


Nee ' Alſo, if an Outlawry be awarded, if it be not per Ju- 
dicium Coronator, unleſs it be in London, the Outlawry is void. 
It was demanded by the juſtices, when the Outlawry and Judg- 
ment are affirmed, how the Entry is. And it was anſwered by 


Brome, Secondary, that the Entry is en quod Judicium af- 
rmetur omnibus; and this ſufficeth. 

But if the Judgment be affirmed, and the Outlawry reverſed, 

chen the TRA 1s FRO fn: e & e Ae, 


„ n 


Cale 16. 


MAN was added; and the: Sheriff retnried: the: Pro- 

clamation tali Die omnes & fingulas Proclam. Fieri feci, and 
did not ſhew that ſuch a Day be made the firſt, and ſuch a Day 
the ſecond, &c. And this was affigned for Error, and Pn, 
that the Outlawry might be reverſed ; and ſo it was, 


' Middleton's Caſe” Trio. 12 Ja. 


Cro. Ja, 358. ] D R R 0 R by Middleton and Others to reverſe an Sutter ; 


the firſt Error aſſigned was, becauſe the Capias was award- 


ed againſt five, v2. three Men, and two Women, and ſo the 


Exigent. The Return was, quod ad quartum comitatum, &c. non 
comparuerunt, and he doth not ſay, nec eorum aliquis comparuit; 


And this was held to be a manifeſt Error. The ſecond Error, 


becauſe the Exigent is returned ideo per Fear Coronatorum ut- 
lagati ſunt; and he doth not ſhew that there is any Coroner, or 
his Name. But the Court doubted thereof; for all the Exigents 
in London are ſo returned, where the Mayor is Coroner. The 
third Error, becauſe it was returned utlagati exiſtunt; where, for 
the Women, it ought to have been Waviare jo gms * * Wacrefore 
the e ee was reverſed. S 
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"On lawry. 


iv 


e worſe Grey. 16, Ja 5 
N Debt. The Defendant pleads Outlawry in the Plaintiff, 


165 


18 ha. 184. 


the Plaintiff ſaith, Nul tiel Record. And the Truth was, that 
at the Time of the Plea he was outlawed, but before the Day 


aſſigned for bringing the Record it Was reverſed, The Court or- | 


dered a nn weſt Dyer 228. 


; Sir Edmund Burton verſus Audley. 16 Ja. 


RR O R to reverſe an Outlawry The Poor aſſigned, 


turned after the Quinto exactus ideo utlegatus ft, and doth not ſay, 
per Fudicium Coronatorum ; ; and for this Cauſe it was reverſed. 


Patrick” 8 Caſe. Faſter Term 17 Ja. 


for that the Outlawry' being in "Sue, the Outlawry is re- 


Cro. Ja. zar. 


© N E Patrick, bing outlawed upon a 240 Warranto brought Cro. Ja. 528. 


againſt him for keeping of an Inn, brought a Writ of 
Error to reverſe the Outlawry. And the Error aſſigned was, 
becauſe he was outlawed per Fudicium Coronatorum, he doth not 


ſhew the Name of any of the Coroners, and for this Cauſe it was 


reverſed. 


Small Der OY, King. 11 Ja. 


N a Writ of Ertor to reverſe an Oitlawty upon a Preſent- 
ment, aſſigned for Error, I. That the Capias was awarded con- 


=. Franciſcum, and the Return was, quod Francis, in Engliſh, 
nun eſt inventus. 2, That the Exigent bears Teſte after the Rac 


turn of it. The Court held the laſt Errof to be a good Error, and 
for this Error, by Rule of Court, Outlawry was reverſed. 


— 


Cuſtod. 


2 Bulſtr. 133. 
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4. TE, was . DI in 0 Action of 1 
to reverſe. the.  Qutlawry,, becauſ 
breviation 
upon this Exception it was reverſed... . 


* 


Daley. 


ö HE. Defendant ſtood out. to an Ou ry, an the Queſtion 
Was, Whether, in a Caſe originally. requiring, ſpecial Bai 
he might appear to the Outlawry, without putting in ſpecial. 


Bail; and the Court were of. | pl I he ou t not. 
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PA UPE R having been nonſuited, and having proceed- 
ed in a new Action for the ſame Cauſe, it was now mov» 
ed to ſtay the Proceedings on the new ye: until. the Pauper 
would pay the Coſts of the former Sy 4 per Cur'; The Courſe 


Fe. * 


to diſpauper him. 1 be be 5 0 W 
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4. 4. in Debt upon a Specialty, but not in Debt upon a Con- 
„ Impriſonment, &c, for ſuch. Matters 
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_ Taylor's Caſe. Mich. 17 & 18 Eliz. 


by Plea; then it was moved, if the Plea ſhould be pleaded by 


Attorney, or in Perſon ; to which it was ſaid by Manweod, that 
where Matter in fait is pleaded in Avoidance. of an Outlawry, it 


ought to be pleaded in Perſon, but Matter of Record by Attor- 
ney. And Ford, Prothonotary, ſaid it was ſo agreed in Sir Tho- 


+ ir of iz 


mas Chamberlain's Caſe in 7 Eliz. and ſo it was adjudged in this 


Markham and Pitt's Caſe. Trin. 30 Eliz. 


167 


AY LOR was outlawed in Debt, and a Superſedeas of Re- Leon, part 4 
cord was delivered to the Sheriff before the awarding of the P. | 
Exigent. It was holden, that the Party ſhould avoid the ſame 


186, 


N Action upon the Cafe upon a Trover by Markham againſt ; Leon, 
1 Pitts; the Defendant, after an Imparlance, pleaded an Out- P. 25 


Iawry of the Plaintiff, and it was holden 


by ſome to be a good 


Bar, and therefore it may be pleaded after Imparlance, as 16 E. 


tract, Treſpaſs, Battery 


the King ſhall not have by Outlawry. | 


F 
13 


5 


Walter verſus Pery and Springe. Mich. 32 Eliz. 


LE R brought a Sci. fa. againſt Pery and Springe, Sure- 2 Leon, 


ties for one Brooke upon Bail in an Action of Debt; the P. 192+ 


Defendants pleaded the Death of Brooke before Judgment given 


againſt him, And all the Juſtices, except Wray, held that the 
Plea. was not good, for it is a Surmiſe againſt the Judgment, for 
Judgment cannot be given againſt a dead Man. Mray: The 


ſame is Error in Fact, and of ſuch Error the Party 


4 


* 


may have 


Advantage 


4 K 68 : 97 leadings 8, | | | 
Advantage i in this ke Gauch: The Surety cannot take Aa 
" eu tage of Error, nor plead it, for he is a Stranger to the Record. 


Wray : He may plead, that the Defendant is dead after the Judg- 


ment, quod fuit conceſſum ;; but it was, role, Tu ae * 
5 ſhould ben char their Plea was true. 3 . 


* 


9 Hus: and-Goonell' cs Trin. 33 Eliz. | 


„ H UNT recovered i in Debt againſt Connell, and procured againſt | 

: him a Capras ad Satigfac. upon which Non eft inventus is re- 
turned, but the Writ! is not filed. Hunt ſued a Capias againſt 

,_ >= Mainpernors, who are taken in Execution. It was the Opi- 

nion of the Juſtices, . that they ſhould avoid this Execution by 

Error, and not by Plea or Surmiſe, &c. But if the Capias re- 

turned againſt anne! had been filed, and after imbezzled, Quere 

of the Error, for the Court conceived that the Matter ſhall be 

examined; but, Quere, to what Intent? Mray ſaid, to puniſh 


4 „ Deceit, but, not to maintain the Execution againſt the Main- 
6 pernors. 5 | 


Sir George Walgrace 8. Caſe. 


* 0 T E by Popbom and Williams, that a Plea of Tender of 
| N Amends is not good, where the Treſpaſs was voluntary, 
as for 3 or breaking Das e g or e Wen to bis 


Noy 12. 


Ground. 


. 


Fiſher 45905 Banks 26 Eliz. 


Cro. 4 „A! 174 Querela, for that ths Plaintiff was in iba 
in Debt upon an Obligation, and alledgeth it was made far 
- Uſury: Money, contrary to the Statute of 13 E/zz. And, becauſe 
it did appear to the Court, that he was condemned upon a 
r Nibil dicit after he had made an Attorney and appeared, ſo that 
nn ; he might have pleaded this Plea in Avoidance of the Obligation, 


0 mw: did not _ it; ae WER Ade 2 ee 
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by FR whats wall 5 an 1 Duerela doth. not he I 
nets upon a Thing he might have pleaded before; but when 
e is condemned by Default, and had no Day in Court to. plead 
it, there it lieth. 115 they ſaid, e this. Won. BY. had 
eee a ING Caſe this e E | 


2 


| Buſhe's Cale. Trin. 32 Eliz. 


D E B T u pon Bang againſt the Sheriff; he Riess 257 de- Cre: Eli. 
bet, and 157 Verdict it was found, that the Plaintiff re- 88. 
covered againſt F. S. in Debt, and after the Year paſſed, had a 
Capias ad att benen againſt him, and the Sheriff, by Force 

of it, took him, and ſuffered him to eſcape ; and if, upon this 

bs Matter, he was chargeable for this Debt, was the Queſtion. 

And it was adjudged he ſhould, for tho the Proceſs was erroneouſly 
awarded; yet it was ſufficient for the Sheriff to arreſt him, and 

he might juſtify in a falſe W and therefore cannot 

let Han, at NR. Vide Ar Elis. 165. 15 


Mountney e Aude 123 bie. 1 


CT Fr upon a Jailgnient.. The Defendant heads, that » up- Cro, Elk. 
on a Freri facias directed to the Sheriff of the County of 57 

Lebceher for levying the Debt, he, by Force of it, took ri. ten 

Sheep of the Defendants for the Debt, and yet detaineth them, 

and this was ruled a good Plea: per Curiam. Altho' he hath 

not alledged that the Writ is returned, and altho the Writ is 

conditional, ita quod habeas denarios, Gc. for the Plaintiff hath his 

Remedy againſt the Sheriff, and the lente is lawful, Wome 5 

th e cannot unt | 5 


"Ruſſel ee Grange: 44 El. 


{SSUMPSIT. Upon Non Aſungft pleaded, and found for Cr, Els 
the Plaintiff, it was moved in Arreſt of Judgment; becauſe . 

the Recor di entred er fred Thows venit fer Attornatum fon 
e of 4 . 


nd 5 Time to plead. FR LE 1 
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e or EE MCA CART es 


High, Wha an! . Aue. e 4 priediet, 


Thom Fun vim * 
injuriam, &c. & dicit 7 iþſe non afſumpfit. '& de "oY Vc. ef pred. 755 
4:9. Thom. fimiliter..' 80 Fobn the Defendant never pleaded, but 

Thomas the Plaintiff, and fo no Iflue Joined between the Partios. . 


And it was moved, that this Plea was vitious, and not alike, as 
wnere the Parties had once pleaded well; but it is a Miſprition 


in the Concluſion, as in the Caſe of 11 H. 7. 2. Pennington's Caſe. 


But all the Court, being full, held that it was a mere Miſpriſion 


of the Clerk, and eee e rf after Verdict; for it ſhall be in- 


- tended to be the Defendant's Plea, and but the Miſ- entry of the 


Popham 202. 


Owen 22. 


5 zen 


Clerks, wherefore it was ee to be amended, 12880 was s ad- | 


Jags was "Id e ) (C 


* 


9 | Chambers" 's Cale. 2 Car.) 5 
r was « Ge in this Cale, hat: in Debt upon A . 

| acknowledged i in Chancery, or in any other Court, the De- 
fendant cannot demand Oyer of the Condition, for the Recogni- 
Zance is not in Court, as an Obligation is when Debt is brought 
upon it. But if Debt be brought upon a Recognizance acknow- 
ledged in this Court, then the Defendant * demand 8 of the 


5 « % x 6 þ + * . #8 a # * q 1 
35 f 
* 


| Bamard's Caſe 37 & 3 oY 


OMIT 77 15 N cht a an Action of Debt uo on a N ' d garnſt 
Barnard. The Defendant pleaded, By the Plaintiff was 
<a and a Day was given him to being in the Beard, A 


which Day he made Default. 


Daniel 1 5 that the Judgment for the Plaintiff i in thin Caſe 
ſhould 'be, that the' Defendant ſhould anſwer, for that the Plea 
of Outlawry was but a dilatory Plea, and no Plea in Bar, as ap- 
| pears 21 E. 4. 18. but this Difference was taken by the Court. 
In an Action of Debt upon a Bond, Outlayry of the Plaintiff is 


a 2 Plea in Bar, and the Reaſon 1s, becadſe all the Debts in Spe- 


' Exalties are forfeited to the Queen by Reaſon of the Outlawry, 


. * the Queen is to have them, it is a * Plea in ws 
. But 


1 


But! in a Treſpaſs or Debt upon a \Contra, the Outlawry i is but 
to the Abatement. of the Writ, and the, Queen ſhall not have 
' Debts upon fimple Contracts ; z but after the Outhwry pardoned, 
the Plaintiff may have an Action for them again. And, becauſe _ 
he failed to bring the Record at his Day appointed, the Rm” is 4 i 
tiff recover ed. 10 Vice Dyer 6 Els, 6544 298. „„ 


i 15 . 41 


x . be 2 1 a ˖ 5 8 yy 


* # 


| Lovelace werfur Juniper. 10 o h. 15 

| WV i Ys oi of a Judgment in the Cominbis Bench upon Cro. Ja. 311. 
Confeſſion. The Error aſſigned was, for that the Writ was 

Debt for 401. The Capias was awarded, and all the Proceſſes 

accefdidgiy, until the Return of the Pluries Capias, and then the 

Entry was, quod querens obtulit ſe in placito debiti 40s, And the 

Defendant made Default, and thereupon an Exigent awarded. 

And the Defendant appeared and pleaded, and afterwards con- 

feſſed the Action, that it was a Diſcontinuance upon the ob/ulir 

fe in placito debiti 408. The Proceſs being awarded upon that 

Roll, there is not any Continuance as to the Plea of Debt of 40/1. 

for it may be, that there were ſuch ſeveral Actions of Debt then 

„ But it was reſolved to be no Error, for the Ap- 

pearance hath faved it; for, as Appearance faves Default in mean 

Proceſs, ſo this ſaves the Default of the Continuance by the 0b = 

tulit ſe, And if the obtulit ſe had been in placito debiti, omitting 

any Sum, it had been good; ſo mentioning another Sum, it is 

clearly good ; wherefore A was affirmed, 
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TN Debt. The Det n pleads n in the Plaut Cro. Ja 434 
The Plaintiff faith, Nul tiel Record. And the Truth was, that 
at the Time of the Plea he was outlawed, but, before the Day 
af ned for bringing the Record, it was reverſed. 17 he Court 2] 
ore ered a e O's. N e 


6, 
7 


3 * Tampion 


17 95 iT] 


PE TY 


3 2. SSUMPSIT upon a Promiſe of the Frme dum ſola fut. 
WH HEE E The Plea was entred ef prædict. johannes Newſon & Brid- 
3 geta ven. et defen. Vim & Injuriam, Gc. et ipſa Bridgetta dicit 
| ud ie non Aſumpfit, et bec, &c. et prada, querens fimiliter. 
28 And this being tried and found for the Plaintiff, it was moved 

F 7 Arreſt of Judgment, that a Plea of a Feme without the Baron 

ene Plea at all. And an Iſſue being joined and tried. thereu 

{a : zs idle, and not aided by any of the Statutes of Jeofails, And of 


that 3s. ml was all the Court ; whereupon | the Repleader was 


| N an Action per the Caſe, wy a Motion in Arreſt of 
+ 1 wi udgment, it was beld, that if the Defendant pleads Non 
wo cup. in an Aſſumpſit, it is not a good Iſſue, nor amendable by 
1 15 the Statute. But in Action upon the Caſe for a Deceit or a 
% Non cu — 4 is a proper Iſſue. 2 Roll. 368. . 
wagte, gs Baker. Trin. Term 8 Car. 


according to the Statute of 21 Ja. that he tendred Amends 

15 fore the Action brought, viz. 2 OF. 7 Car. The Plaintiff 
iT Cots replies, that before ſuch Tender he ſued a Latitat teſted the laſt 
„ of Trinity Term before, and upon that procured Defendant 
DIST to be arreſted, intending to declare in Treſpaſs. It was there- 
upon demurred and reſolved, that this Tender came too late; for, 


2ẽldlbẽdss well as a Fender after an original Writ comes too late, fo after 
5 . an Arreſt upon a Latitat; for the Tender by the Statute is in- 
5 ttended i de immediately after the Treſpaſs, and before any Suit 
ecommenced, wherefore it was adjudged for the Pl: 2 5 | Ys 

| RE ” 1 bs 2 4 : * hy 1 5 - Ay F 1 1 | 4 7 1 ho, 1 ? ed FR | 73 8 2 . a a FX L N | 5 FR, 


R ESP ASS quare clauſum fregit.. The Defendant pleads. 


and might proceed againſt the other only. But the Court would 
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Smith __ Smith. Wh. 11 Car. 


| R R OR of a Pages in the Common Bech. The cio, Cb. 
Error aſſigned, becauſe the Ven. fa. was returned by Sir 411. 
Richard Salting „ton, Sheriff of Eſſex, in Craſtino Martini nono 
Caroli, and that then in Craſtino Martini nono Caroli, the ſaid Sir 

Richard Salting on was not Sheriff, but one Henry Smith. The 
Defendant in the Writ of Error faith, that Sir Richard Salting- 

en was made Sheriff of Eſſex before the Return of the {aid 
Writ, viz. decimo Novembris nono Caroli by the King's Patent, 
dated decimo Novembris prout patet de Recordo. Upon nul tiel 
Record pleaded at the Day, he produced in Court the Letters 
Patents, whereby he was made Sheriff. And it was moved by 
Maynard, that this ought to be tried per pais, whether he were 
Sheriff at ſuch a Day, and not by the Record of the Patent, for 
he might be diſcharged before the Day; ed non allocatur; for it 
ſhall not be intended, unleſs it were by Pleading ſhewn unto the 
CO. wherefore the nnn was afficmed. £ 
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OTIS? Anonymous. Hil 1654. 


N ARion of Affault and Battery was bicoahs . two; Style 413. 
; None of them pleads his Privilege of Parliament, and the 
other Nen culp. The Fhintiff moved the Court, that be might 
ſtrike him out of the Declaration who had pleaded the Privilege, 


make no Rule; yr bid n gs [proceed as he rene at his 
owa Fart. 


Ar 


Coleman fen Hartcoat. Tin. 16 Car. 2 
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＋ 4 n of laſt Term ane tlie! 0 it be not entred 1 Keble 733 
till the next Term, the Defendant may plead de novo, but 
cannot change the Venue. But, on delivering a Declaration on a 

former Term too late for the Defendant to plead, he may then 

change the Venue the enſuing Term. Ex Motione Keeling, to 

change it in Action wand me Caſe ww Words, the Court refuſed 
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Pryn 


upon a Wait of Error in che Exchrguer, Chamber. The D 
e pleaded, that the Plaintiff did, war 
a Cal Sa. cut of this Court to the Sheriff of Middleſex, whereapon 
he was taken in Execution, and ſuffered . to eſcape by the Plain- 
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Peg: e smith. Ark. Term, 21 6 r. 


| CL M in this-Gowed wav: a 3 by wag: of Bait 


þ 


0 tiff's awn Conſent, | Joes: We have demurred, becagſe: they do 


not lay a Place where this Court was holden, nor where the 


Plaintiff gave his Conſent. . en e v. er I 4 9 65 A _ 


| op 57. 


Sir r. bm. 
100, 


Adams vorſur Tomlinſon, Hi, Term 16 & u 85 2. - 


U DGMENT was Fives ofbr the Plaintiff in B. R. upon 
which the Defendant brought a Writ of ' Error in the Excbe- 


2 Chamber, and after the Writ of Error brought the Plaintiff, 


in the firſt Action, brings an Action of Debt upon the Judg- 


ment, to which the Defendant pleads nul tie! Record. And re- 


- Skinner 12. 


ſolved, the Plea is not right; for, notwithſtanding ſuch a Writ 
of Error, an Action of Debt lies upon the Judgment, as Dy. 32. 
3. pl. 5. & 6. and 18 Ed. 4.7. But Bendl. 20. pl. 3 1. takes 
this Difference, that when the Action of Debt is brought before 
the Writ of Error, the Action continues good. But, if the 


Writ of Error is firſt brought, Debt does not lie; but in Limbuy 


and Lang bam's Caſe, the Judges held it was all one, and that a 


Writ of Error is not any Superſedeas to an Action of Debt; and 


that, notwithſtanding the Writ of Error, the Bail 815 Fg in 
the N in Ake paße of the e £ 


Wo 


| Anonymous. Mich. 33 Car. 2% 


) 


of the Action brought, had Nothing, 11% fimul cum the De- 
fendant. It was moved, that this amounted but to the general 
Iflue ; but it was holden a good Plea in Abatement, for that an 


Action of Trover doth not lie by 01 one Lenang 1 in Common againſt 
another. | i 


Fd 


Hawley | 


vdgment, ſue forth 


N 7 9 Defendant 3 that Plaintiff, at the Time 
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Sort vn Ludlow, | Mich, Tem 1 Ta. 2. 


EBT upon a Bail Boge. The Condition was, that the Comberd, 
Prineipal ſhould appear at ſuch a Day, &c. The Bail + 
ended, that the Principal rendred himſelf before in PER, 
_ &c. and was diſcharged for Want of Proſecution, 
Holt A Surrender before the Day cannot diſcharge the Bond, | 
the Condition being expreſs to appear at ſuch a Boy, and the 
Condition hereof this Bond differs from the Condition of a Re- 4 
cognizance. 
Darnel contra: That the EW favours the \Bail, 3 05 22. 
Ro. 335. 26 H. 7. f. 7. 3 Bulltr, 191. C. J. Such Surrender 
hall diſcharge + Bail, for the * deut rendred, the en 1 
ine its Effect. 


. 


Henge, Aﬀignee, 83 worſe Manning: Tria. 8 8. 3 


H E Plaintiff pad an Action on an Aſſi ignment of a Forteſcue364- 
Bail Bond. The Defendant pleads, that, lat the Time of 

the Aſſignment, they were not Sheriffs, but out of their Office, 

and two others were Sheriffs at that Time. The Plaintiff de- 

murs. Judgment for the Plaintiff; it was a good Aflignmegt, 

; and a good e of the N and Bering. . 


Ward verſe Bendall, Baſt.” Term 10 W. 3. — 


£ 'C FA Er. againſt Bail. The Defendant pleads. Bec iſſued L. Raym. 
O againſt the Principal. The Plaintiff replies, that a Writ of““ 

Error was ſued, and 5 be ceuld not ſus a Capias. The 

Defendant demurs. And, per Pouell, Juſt, Error upon the prin- 

cipal Judgment i is no Bar to hinder the ſuing of A Capias, in or- 

der to charge the Bail, and it was ſo adjudged in this Court "ſy 

lately. een for Defendant, RIG 1 
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ing on Paper, they moved n 
plead a Matter iſſuable. Per It 
15 Is on Paper, to change or amend en 

Motion was s granted upon 
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Bond W e the 1 of 2 „beten which and 
11 . -. he zoth of January, a Sunday. Et per Cur's It is well aſſign- 
. ee, for Sunday is to be reckoned as one of the four Days, there 
11 1 no more allowed in Actions laid in Londen or Middl:/ex. 
5 8 And ſo it is in Rules to plead, except the firſt. or laſt Day hap- 


. 151 pens on a Sunday ; ; with this Difference, that if the Rule be given. 
it Expires upon a 


WE: | uVpon a Sunday, it goes for nothing; but if 
Ft . Sunday, the Defendant has all the next Day to plead in. 


». 


T Dearden, Aſſignee, &c. verſus Holden. 31 G. 2. 

4 | H E Defendant was under Terms of Pleading an ifluable 

1 Plea, and pleaded the Statute of 23 H. 6. c. 10. againſt 

E Szeriffs for taking Bonds, colori Officii, and that the Bond was 
taken for Eaſe and Favour ; ; upon which, Plaintiff figned Judg- 
5 ment, on the Idea of its not being an iſſuable Plea. But the 


Court ſet the Judgment aſide with 


3 ſeying, it was an iu 
at . able Plea, * See this 
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Efendant, avi 2 Judge's Order to plead an iſuable | Plea, 
put in a ſham Demurrer. , The Plaintiff upon this ſigned 
Judgment, and Defendant obtained a Rule to ſet it aſide; but 
the Court diſcharged" the Rule with Coſts, and ſaid, the Diſtinc- 
tion was, that a real and fair Demurrer is an iſſuable Plea with- - 
in the Meaning of a Judge 8 e but a r one an ee 
of it. 2 Burr. HIM, | | 


\ 


1 n 


4 


Capias ad Satisfac. and afterwards ſuffered by the Sheriffs 478. 
voluntarily to go at large; and then the other was taken in Exe- 
cution, and would, upon this Matter, have maintained an Audita 
Querela 3 becauſe now the one is diſcharged, not by his own 
Wrong, but by the Sheriff's Act, of whom the Party is put to 
have his Remedy. But Gard and Fenner ſaid, this was not 
any Cauſe to E him. Moor 179. Co. 87 7. b. | 


makes wo A) Stokes, Hil. 21 * 22 FR 3. 


wo were condemned in Debt; the one is heb by 2 Cro, Eliz. 


E R ) E A N T Wa prayed "0 Defendant, being Priſoner, 2 Keble 613. 


might be diſcharged, in regard Part is levied by Fi. fa. © 
dale of Leaſe and Goods, &c. which the Court granted, being” 
after two Terms on common Bail, and ſaid, that albeit a Capias 
lieth pro Re/iduo not levied; yet the Party cannot be charged in 
Execution for it, not being ſo before, for Goods and Body can- 
£7 is Ah —— not 


not be both liable at the hs Ti ime, but geshen oy, may. 


And or Cur”, he was — w 
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1 Ventris 3. ACK SON tao ont Ca. Sa. againſt Gabrer and his Wife. 
The Gaoler lets the Huſband eſcape, The Court was mov- 
ed, that the Wife might be dt cbarged *alledging; that the 
Huſband took no Care of her, but let her be chere in a very 
neceſſitous Condition. They were doubtful what to do in it at 
the firſt Motion, but did afterwards reſolve, That unleſs the 
Plaintiff would get the Huſband taken again, as he might do, 
they would diſcharge the Wife; and they ſaid, the cpm a of the 


Huſband was the Eſcape of the Wife. 


& 


- -” * 
* . 
nene HR. F © 


Carpenter verſus 5 & Us. Mich. Term $ W. 3 


| Comberb, 1 HE Huſband being in the Ring Brock! Priſon, and the 

* Wife at large, he receives a Declaration againſt both, and 

ſuffers Judgment by Default, and now the Wife was taken in 

Execution, but the Court ſuperſeded the Execution as irregular, 

for there ought to have been a new Writ againſt the Huſband 

and W ite, and the Wife-muſt have found common Bail (the muſt 

| have given a Bail Bond to appear) and ſo you might have pe 

83 againſt both in Cufledia Mareſcali. 

Holt ſaid, when the Wife is taken without her Holband, and! 

| diſcharged upon common Bail, there goeth out a new Copiat 
againſt e le Baron & idem Dies given to we . | 


| Anonymous, Paſch, 4 Ann. 


| 'N ZW a Judatnent pid Writ of Kiiror] is Court 

will diſcharge the Defendant upon common Bail; but a 
riſoner in Execution ſhall. not be coach or ee ee 
__ an. audi e an "15 
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dar the. Defendait dies after a Capiat ſued out, and befote the 
Rin of it, the Bail is acct 44 Salk. 5 1 a Mod. 305. 
* 90. ee v. Veal. 
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Maud by Brathrit, Mich 6 Geo. 2. 


Ty * e 1 14 10 13% 
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* 1 E " Defendants being in. | Cuſtody, Plaintiff — judg- 2 Str. 943. 


ment, and inſtead of charging him in Execution, whereby 
he mcf: be intitled to his Diſcharge on the Lords Act, the 
Plaintiff brought an Action of Debt upon the Judgment, and 

charged him in Cuſtody. But on Application to the Court, when 

he had lain two Terms after the Judgment, the Court diſcharged 


him on common Bail, ſaying, it was a Trick to deprive the 
Defendant of the Benefit of a merciful Law, 


1 NM itche re. Pate. ! Trin. 9 Geo. 2. 


Efendant was ſuperſeded at Plaintiff's Suit for want of Plain- Caf. Temp. 
tiff's proceeding to Judgment in three Terms, but being . 

in Priſon at the Suit of another Perſon, he ill continued in 
Cuſtody. | After which Plaintiff proceeded to judgment, and 

charged bim in Execution with a Ca. Sa. and this being after a 

Super ſedeas, Defendant applied io be diſcharged out of Cuſtody, 

but was refuſed. Per 4 Hardi. If the Rafe had been 

at large after the Superſedeas, he not having had a Supenſedeas, for 

want of being charged in Execution, but only for Plaintiff's 

not proceeding to Judgment, and have taken him in Execution, 


Anonymous. Mich. 3 ; Geo, 2. 
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UL J a Prifoner in Cuſtody of the Marſhal was ſerved with a De- 211. 

claration, but Rules were given him to plead before Affidavit 

filed of ſuch Service. This, he ſaid, was irregu ler; but, be- 

cauſe the Defendant had ſued out a Writ of Exror in Parliament, 

he doubtcd whether we was not concluded frem ITE. this Ad! b 
ve 5 e OH Ss vantage | 


THE: nm oo mw 55 
S] "PON. a Judgment referred to the Maſter, 15 reported, that 1 Barnardiſt, 
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Noy 55. : 


not the Poets about horas at my Time of the . 


N 


ejects A. again. And now A. prays a new Writ of Habere fac. 
| Poſp -/ficnem. And by the four Juſtices : Becauſe the firſt Writ is 


| that Hoſting 1 v. Caſe was Weg ſo, 


andere dit 5. at 
SIG a. 


vantage. of tones: aſide the Judgment _ . And the 
County was of the ſame Opinion. 1 11 5 


441 . 


'T eter verſus Philby. Hil 1766. 
eds 
ane in F was W in the Marſhal's Bath, 
but there was filed no Committitur Piece, nor was thete 


entred on Record any Commrittitur within two Terms. Sir Her- 


cher Norton moved, that Defendant might be. diſcharged, and 
cited 2 Ser. 121 5. whereupon the Court made he Rule abſolute. 
for his REI" See 3 Burr. 18411. 


Proceſs, _ thereof, Rules, Kc. 


Beale verſus T „ler. 0 


\HE Welte Opinion was, that if Pricchs was i Jcfivered to 
Sheriff, and he takes the Party without faying any Thing, 


41 yet it is good, for otherwiſe the Sheriff ſhall be a Treſpaſſer, 


which the Law does not intend; and the Sheriff hath any law- 
ful Authority ſo to do. 80 alſo it is, altho' the Sheriff had 


$ * 


x 


. 


OT E, the Sheriff delivers Poſſeſſion i upon a ry he inan 
Ejedtione firme by A. againſt B. and, in the Interim, B. 


not yet returned, ſo that it may appear of Record, if it be exe- 
cuted or not, a new Writ ſhall be awarded, and the Entry of the 
firſt Writ, ſhall be guia vice comes non mifit, C. And by Tanfield, Y 


Walde 5 


Walde een Intr. 43 Eliz. Rot. 279. 


N. Action upon an Eſcape upon a Latitat bafobe any De- Noy o. 
X L laration, and the Sheriff returns a Refcous ; that is no 
good Return, nor Plea, for he might have had a poſſe Comitat. 

as well for the ſerving the ſame Proceſs, as an Execution, 10 H. 7. 

26. 23 H.6. 1. 16 Ed. 4. 3 Nat. Br. 102. att 162, 


| Backwell gl A 


N an Accedeas ad Cur: In falſe Judgment, where the Writ was Noy 107. 
in propria Perſona, &c. the Sheriff or Under-ſheriff ſends his 
Servant with the Writ, &c. and they of the Court of Shrewſbury 
refuſe to certify. And the Court, that the Sheriff ought to re- 
turn it ſo ; that they have refufed ; upon which'a Diftringas ſhall 


iſſue, &c. for the Writ was well ſent by the Sheriff with his 
Servant. Vide N. B. 18. 4. 6. | 


7 ae nd Bavy ba Dixon. Trin. 2 Car. 1 585 


\ HE Sheriff ole A. upon a Latitat at the Suit of B. OE bow. - 
A. eſcapes. B. makes Executors and dies, and they bring 
an a Eſcipe, and it was doubted. if it lies, becauſe a Latitat is only 
a mean Proceſs, and is not an Execution; in which Caſe the 
Party hath not other Remedy. And the Court was divided. in 
Opinion: Hide and Jones, that it does lie; Dodderidge and Whit- 
Jock, that it does not. 5 Rep. 27. Trover by an Executor for 
| Converſion in vita Teftatoris. And in M. 33, 34 Eliz. C. B. Rot. 
506. the Biſhop of Litchfield” s Caſe, A Qyare Impedit by an Exe- 
cutor for Diſturbance in vita Teftatoris, and now this Difference 
was put and agreed, that the Executor ſhall have the Action, 


where the Thing itſelf is to be recovered, but not where Da- 
: We, only are to be recovered. 105 


when 


Ney 74. 


be is not Judge there. ET 


* i * 2 4h % i Fi, | . wiv * 3 a at | 
2 110 abi ae E arvey * a Wie. 80 3¹ Elis. 1 4 


Cro. Eliz. 
130. 


Godbolt 40. 
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Wagen nr Paramore. | x) on is 


nm was adjadged that, in dalfe-Judginent, A de de rifurfed. 
by the Serif to be Suitors ät the Court Baron, and preſent 
— the Judgment was given, ought to return the Writ, and 


not all thoſe that 'ought- to make Suit at Court; for, by _ | 


Means, the Party ſtrall never Have it certified as it may happen. 
Vide N. B. 18. d. Dyer 262. 1 E. 5. 36. falſe Judgment, 1 
cauſe the Steward named in't. 6 os oh 11. . Reaſon is, becauſe 
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r > at 
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841171 


e e | 5k Ho RITA 4 ad i tsv 3264 


% 15 50 5113 

eee eee 
1 for that 5 a, Proceſs. upon the Feng as a. Witneſs, 
and tendred to her ſutficient Charges, &c. and ſhe e appeared not, 
&c. And upon Iflue joined, it was found for the Plaintiff, and it 
was alledged i in Arreſt of Judgment, that he doth declare, that the 
not Appearance was to his Damages, and ſheweth not what Da- 


ma ges. Al o, that a Feme Covert. is not within the, Statute, and 


che Charges ought to be rendred to the Baron, for the Charge 


lieth upon him. Levis: The Action is not brought for the 


wi Damages, which he ha d by her not Appearance, but for the 100. 


given by the Statute; ' Secondly, a Fe Covett 5 within the 
Statute, fot the may be tlie le Withels. "Third ſhe is the 
Perſon puniſhable for not coming, and the T der, thereof! is to. 
be to het. 1 Ald the AY had Wehe 1 


* 7 
4 
5 * — 9 q FP # »- 7 * 
i * % $ £ „ * * 
*% « N * f 5 & 1 FR " * * 


| Piideanx 8 Cale. Hil. as Ble. ig 


, y 6 of 4-5 
F T3 SS 


TN. this Caſe FA was” 3 bay a Man orice 0 4 
v ho is Adminiſtratrix, ſo as the Suit is to be in both their 
Names, whether they ſhall be named in the Writ Adminiſtrators 


or not, Wray, Chief Juſt. They ſhall be, for, by the Intermar- 


riage, the Huſband had Authority to intermeddle with the Goods, 


as well as the Wife; but, in the Declaration, all the ſpecial 


5 RT | Matter 


183 


bY 


Matters ought not to be ſet FRET and ſo ſome ſaid is the Book 
of b chat both, of them ſhalt be * Adminiſtrators, 


ry \ al}. £ Alf any R ale 4 
. : aw 0 tom. Ja. 6 1 92 h 
my 20! © 07 171107 Mi 2 2 abs AS 100 LY i Tx n ; 2 
* 0 "NY 1 700 oy 
Mak: Hoy mel e 01 0 bach it; 


HE Caſe was ths! | 5 . len 1 67 A Lare, Pet in a Balltrode, 
his Bail, and they were Velch Men; afterwards a judg- Part, 34. 
ment paſſed againſt him. Upon this, the Queſtion moved to 
the Court was this, Whether a Proceſs upon a Captas ad Satts= 
faciendum ſhall go into Wales againſt the Bail or not? Man, Se- 
condary, informed the Court, that in the like Caſe they had ſo 
done divers Times. Villiams, Juſt. Coke, 5 Parts, fo 49. in 
Vaughan' s Caſe it is reſolved, that all the Statutes' of Feofarls do 
extend into Wales. The Reaſon is, becauſe the Statute of 27 H. 
cap. 7. hath made Wales Parcel of England. It was ſhewed to the 
Court, that Brownlow, Chief Prothonotary of the Conmon Pleas, 
affirmed, that they do not there uſe to ſend ſuch Proceſs into 
Wales, but only Proceſs of Utlagary. Man, Secondary, inform- 
ed the Court, that it hath been uſed otherwiſe in this Court ; 
and, upon this, the Court being fully ſatisfied herein, by the 
Direction and Rule of the Court, Proceſs was granted into Wales 
againſt the Bail; and the Court ſaid further, that if the Parties 
found themſelves aggrieved, they might have a Writ of Error, 
and ſo by the Rule of the Court, the Nel, well emed e * 

105 to i 9 the: ks into elne 11 105 
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&7 'PO N a. Judgment given, a Sch. fa. went out into the Freeman 422; 
proper County ; and, upon the Return of a Nibil, a Tef- 
: tatum- Ca. Sa. into another County, without any Capias into the 
proper County, An ! it was s held to be Error. 
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& Sci. fa. was Teſte the 15th of May, returnable the 29th, 
TN which is making both 7% and Return incluſive of the 
fifteen Days. And, upon Conſideration, it was held well, and 
that there was no Difference whether the Proceeding was by Bill 
or by Or iginal. Salk. 599. Sir 2 ones 228. AT ae \ | 
Worley verſus Gl Mich. 4 Geo. 2. 
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„ . Ex 5-+ * 4K A „ IN VV 12 5 475 ; | T7 . : 
ZR. c On the iets AB; b Ges ide. 2. which requires 


H. the Proceſs 10 be ſerved, it is not neceſſary to ſhew the 

Party the original Writ as you do on Service of Rules, the Act 

only requires him to be ſerved with a Copy, which is the ſame 
if it Bed fad, deliver a Cop ͤ . 
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' BILL of Midaleſer was to anſwer to the Weaver's Com- 
pany, and the Declaration was in the Name of the Com- 


— 


pany qui tam for themſelves and the Poor of a Pariſh where 
the Offence was committed. It was moved, therefore, to ſta 
the Proceedings, becauſe the Declaration differed from the Proceſs; 
but the Court held it right, it not being uſual to inſert in the 
Bill of Midalgſex on what Account ot in what Right, the Party 
ſues, as in the Caſe of Executors and Adminiſtrators, the Caſe 


of an Aſſignee of a Bail Bond, and the like, where th 
is only ad Reſpondenaum : „5 i 
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Chatte ve vs Paget. Trin. 6 Geo. 1 8 a ES 
Rule to ew Cauſe why Prockelliny 96 mould not be ſtay- 2 Parnarditt 0 
Fed upon the Statute of 5 Geo. 2. f. 27 7. by Reaſon bf there 294: 
Bet 5 Name of the Defend ant inſerted i in the Engliſs Notice F, 

Mr. Strange ſubmitted it, that it was not neceſſary, becauſe , 
TY Defen idant himſelf” Was erfonally ſerved with it z however, he 
"Court was of Opinion, that as the Form inſerted in the Act be- 
gins with the Words, Du A. B. the Letters A. B. muſt ſtand 
for the Name of the Defendant, and therefore the Name of the „ 
Defendant ought to have been inſerted ; for which Reaſon they 1 5 1 
. the meg abſolute, 2 . 
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HE Befendant was ſerved with a Copy of - a Pobeſz 5 2 Barnardiſt. 
the Name of Daboys, and the Plaintiff filed an Appearance * 
for him by that Name in purſuance of the late Act, and ſince 

that ſigned Judgment againſt him for Want of 'a Plea, whereas 

his Name was Davoys, and not Dauboys. Upon which Mr. Dra- 

per moved, that the] udgment might. be ſet aſide; but the Court 

was of another Oelen They faid, before this Act it was cer- 

tain, that if a Defendant's Name had been miſtaken in the Pro- 

ceſs which he was ſerved with, no Advantage could have been 

taken of it, but by a. Plea of Miſnomer. They thought this 

was the lame Thing under this Statute, and refuſed the Motion. 
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1 B b 5 Office. 
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MOTION was made to ſet aſide a Writ, upon the Back 

of which was dated a Day to come, and after the Return, 
eſs was ſo likewiſe. And the Court held, that the 
Part of the Writ, and if the Tele 
was N it is e ſo nothing was taken by the Motion. 
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T was moved by Mr. Hi ey to quaſh. a Latitat, becauſe to the 
otice at the Bottom of the C ſerved on the Defendant, 
bis Name was not put, which was quaſhed, fer tot Cur', and 
they ſaid, it had been ruled ſo often; and that the Statute 5 G. 2. 
expreſsly requires it. See 1 Wilfon 104. „ 
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Court was moved for Bacon, a Barriſter of Gray s-Inn, Style 460. 
that he might have his Privilege to lay 
zadleſex, whereas it was laid in Northumberland. And 


an Action tran- 
's Caſe, and Bore and: Tones s Caſe 


were cited to 22 that a Barriſter: ought, 
that 


anſitory Action i is WW 
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Periam verſus Cannon: Mich. 18 Car. 2 

2 Keble 133. 5 M PSO N moved to change the Venue out af Madl to 
Somerſetſhire in an Action of Battery, which was oppoſed ; 

becauſe K's Haintiff was an Attorney of this Court, and n 
or never came to the Aſſizes. But the Court refuſed, by Reaſon 
of the Privilege, though the originab Writ were brought by Pri- 
f SOD vilege; but on the common Courſe, that the Plaintiff may lay it 
where he would, the Court refuſed to * it out of aber, . 
without ſpecial Cauſe. 2 um 242.) | 
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Crook ge Noel. Mich. 2 23 | Car: 81 1 
2 Keble 818, 2 x Mam än to hang! — on Eſcape: our: of 
London into Middleſex on the Marſhal's Privilege, which the 
Court granted, and did affirm his Privilege ſuch and pleadable. 
But Hales Ch. Juſt. ſaid, that once after an Imparlance he knew. 
him ouſted of the Plea, but never elle, and the Court would 
not put him to plead it, but granted a Trial in auler, an Ef- 

cape in London, being ſo erer where. 5 
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700 J. tnore to the Plaintiff than he could have: with :any oth 
Wie, and double his Practice, which is an Agreement under 
Seal in the County removed into Middleſex, becauſe the:Plaintif = 
Was a Barriſter on Bacon's Caſe and: Fractor 5 Gaſe, 8 
Triſden, is hut of Favcur and not-. be f tretched, 
Was ſent into the Country. a 


| | ro 


Tat *4\ -t * 
- ry [ 3 2 
. by. I" * 
Py * ES" 
>, SIN Ps r Ann 
W n "ts r 
W A E v Tho 
ore Es ye 7 
OY . 2 * Lk 
5 W 
ie. R Ig * 
. 1 . 
12S * 3 . » v \ * 
wh 4 l M 
In” 2 
4 — ry = - * 
4 „ Z : . |; ! : . . 4 4 " 1” ” 
* * y * 2 — 1 * : 1 0 4 24 0 * . i k * * k : * 
SY Tr 1% J ns \ 5 LY be t 1 * ; A Y ; 7 29 8 : 7 R - 4 ; 5 * 2 1 1 SOS, > © 
5 . WR 1 PN Pp : WE N \ X 4 a 0 © 4 4 # 1 1 5 4 A 3 4 % * : 
" 99 8 . þ ? . Age N 94 , : ** * *. 
4 HARE 1 An 5. WP Is x, NN * 74 ; ” » ' 4 — 9 , * N * * 
% # 3 6 « : ge 4 8 * * 95 6 x | "I a * 
? „ * n 3 10 ; . . BE c W 
8 $4 3 . 7 2 » \ 


K vl bot 


10 $30 "The King verſe 


| TN an Action drought again h Kew for imbevatiig of U "oy e King's 1 Vent, 17. 
Goods, Which was laid in the Declaration to be in London, 
Was moved for the King, that the County might be etianged. 
And the Court held, the King might chuſe bis County, and 
might waive that which he had ſeemed to have elected before, 
as he may have his * and join Iſſue, & e contra. 
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'B | 2 8 * Middt Th was Ahe o out = an Attorney of this vertr. 298. 
Court againſt the Counteſs of Huntingdon, which was diſ- 
charged by Sußperſedeas, without Pleading, becauſe it appeared by 


the Record, that ſhe was a Peereſs, and the Attorney was com- 
mitted for ſuing out « the Proceſs. Ref. | 
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YOYENANT tick an 1 on his Ll 1 Levins 307 - _ 
for ſpeaking Words to his Maſter's Damage. The Defend. 5 
i moved to change the Venue, for the Matter of the Action is the 5 
Words, for which an Action on the Caſe lies, and the Action is 
bron ht by the Plaintiff only to elect his Count for the Trial, 
and to ouſt the Defendant o his Privilege, to aut the Venue, 
as he might haye done, had it been an Action on the Caſe. 
But per Cur'- This Action is (properly) Covenant, in which the 
Venue is not changeable. 2 Salk, . N 
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N Action of Trover was laid in Worceſterſhire, and Wilks 
moved to change the Venue to Middleſex, becauſe the Ac- 


"my | ts tion againſt ſome of the Defendants was, as they were Commil- 
= ſilvery of Bankruptcy, and they had Privilege as being Barriſters 
= or Attofnies. | But the Court refuſed” it. fa) ing, the 

} could not take Place where they are Joined: * lction with 

_ubprivileged a nen 
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| Wed as us il 2 Geo. 2. 
= 1 Baraardil. INH E 1 Chancery and 2 Barriſter, 
| 114. 1 and bad Jaid the Venue * a 1229 Action in Middleſex. 
4x e Defendant moved to change it, but the Court was. of 9 
| nion he could not; for they ſaid, Officers that 
have Buſineſs to attend at We minſter-Hall have 
Ft | the Venue in theſe perſonal Actions laid in Mid 
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4 Sues 2 Repherins® "2; removes it by a | Recordari into o the Noy 3% 
King's Bench. The Plaintiff does not declare, and upon 


that a a Return Nardo to H. and upon that the Sheriff returns 


averia elongat, and then a W; itbernam was awarded and executed. 
And now comes the Plaintiff and prays to declare, and prays a 


Deliverance of the Vitbernam. And it was teſtified by the Clerks 


to the Court, that upon Submiſſion of the Plaintiff to the Fine 


for not declaring, and that impoſed upon him by the Judges, 


he ſhall have Deliverance of the Vitbernam, and ſhall declare. 
And now a Fine of 35. 4d. was impoſed upon the Plaintiff, 


and then he declared. ind had Deliverance. Note, The Courſe of 
the e King's N is 1 to that of the Common Bench, 
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Damages entirely, whereas they ought to ſever. them, for he may 


have one and not the other ; ang the Warn tor ihia Cauſe was 
reverſed. 


Hargreave verſur Arden. 39 Eliz. 


IL. plevin upon a Nonſuit. The Error aſſigned, becauſe that 545: 
"the Plaint in the County, and the Recordari whereby it was 
removed, was inter Arden & Hargreave; but the Leclaration and 
all the Proceedings, and Judgment was inter Ardern & Hargreave, 
And for this Variance the Error was aſſigned; for that roceed- 
* was without Wertint, and without Original upon the Mat- 
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12 Un ts ceſerle 4 Judgr | ent 1 in Req 995 5 Th e ee 
aſſigned by Gaui 75 was in the. Mil-trial of the | 
Whether Lands i in Bromley were hi 1d _ 

the Manor | of Vebbs by ſuch Service, the Venire facias was 
awarded de vicineto de Bromley, where it ought to be, de vicrneto 
of the Manor. And all the Court /. Bram e abſent } held, that 
the Trial by the Common Law ought to Habe been per vicinetum 

of both, and that ſuch a Nil- trial had been per vicinetum of 
both. And that ſuch a Miſ-ttial had been Cauſe of Reverſal, * 
But by the Statute of 21 JA. cap. it is aided, which appoints, 
that if a Trial is to be of - ſeveral Places, it thall be tried &- 


 vicinetum of 105 of the, ;PHaces, and i it is well e enou h. 
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Adams's Caſe. Eaſt. "Term 1 Ann. wg 1 


Copias in Withernaw was teſted the if of "May, ad 255 bh 
able dre Jows peſt tres Tri rin. and the Court ordered the 
Wo and Filazer to attend, for they looked upon it to be a 
great Oppreſſion, to make ſuch a long prog in order to de- 
prive one of his Liberty ſo long. And here he gabe Bail to ap- 
pear at the Return of the Writ; ding the Withernam was ſuper- 
e 2 Sho. 217 426229. Roym. 474. L. * r 
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Jacias is not to recover Debt, but to have Execution of the Jodg- 
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ment. And by Mray Chief Juſtice If in a Scire facias to have 

Execution of an Annuity, the Plaintiff hath Judgment upon ſu 
Judgment, he ſhall have Action of Debt. 
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| II Debt [IRS ; 729 e and was within Age. ; 
_ .** pn againſt Sener; and he did not offer his Body; 40 
1 2. and Mbil returned againſt Markbum, Judgment \ 
4 4 was Ce ACNE wm. And Yelperion and George Crome moved to 
have an Audita Querela, becauſe Markham was yet within Age. 
And by Milliamt, Juſtice, it does not lie, but he ought firſt to pave 5 
Error to reverſe the Judgment; for, during the ; 25 my 1 
| 33 orce, the Recbgnizance is affirmed ; but to that, Yelverton at N ton —_— 
the Bar. anſwered, that then we are Wilo Remed „ and Mar, „ 1 
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Ul Lancaſtef worſur | Kightley and Sine, | Mich. 8 Car. 5 


UDOGMENT was given in a Keire F el the Bail, 4 
Writ of Error Was brought by the Defendant in the prin- 


Seat Action and the Bail, And the Opinion of the Court was, 


that a Writ of Error would not lie, becauſe the Judgments 
againſt them were ſeveral, but they ought to have ſeveral Writs 


of Error. And the Books of 3 H. 7. 14. 3 Ed. 4. 10. and 


in a n of wen but ought to Saas SIS Writs, 


- 


Cro, Ja, 364. 


2 Eliæ. Dyer 180. were vouched. And ſo was - it. adjudged 
Hil. 11 Ja. Rot. 1377. in the Exchequer Chamber in Dr. Ten- 
nant's Caſe, where a Writ of Error was brought by the Defend- 
ant and the Bail. And it was adjudged, that they could not JM: 


* 


Sir Henry Bellafis hs Hanford. Hil. 1 2 TY 
1 * T 10 N 12 Words. The Plaiotiff had Jaan ment 0346. 
© Michael, 10 Ja. and no Proceſs of Execution was ſued 
out in the Year following. But afterwards, viz. 27 Nov. 11 Ja. 


Hanferd brought a Writ of Error, returnable in the Exchequer 


Chamber; i Record being removed, the Plaintiff prayed a 


ens to aſſign Errors, and, at the Day appointed, did not aſſign 


, but was nonſuited for not proſecuting, and the Record re- 


des hither 12 J. And this Term, Hanford being impri- 


ſoned for other Cauſes, it was moved, that he ſhould be in Exe- 


cution for this Cauſe ; and, although the Year and Day were 


paſſed after the' Judgment, ſo as the Plaintiff was put to his Sci. 


| fa. to have Execution, yet, foraſmuch as the Defendant” had 


brought a Writ of Error, Man, the Prothonotary, ſaid, that he 


himſelf had thereby renewed the Record. And the Record be- 
ing remanded," the Plaintiff ſhall have Execution without a Sci. 


fa. and fo all the Precedents warrant it; wherefore, upon his 


Report, that the Courſe of the Court was fo, Rule was entred, 
that oy mom be 1 Execution without a Sire Facias. 
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Waren verſus —. — 10 Ja 3k 


or: T1 E. That apon a Judgment given a in B. R. a 1805 5 5 Bulſtrode rt 
ö iſſues, and the ſame returnable in this Term by the Rule Pat, 187. 
of the Court, the Return of this cannot be ſtayed, but in Fa- 
vour of Purchaſers. When the Return i is filed, the Court may 
then give 4 longer Time to put in their Plea to the Sci. fa. and 
likewiſe for to imparl ; the Motion was made to ſtay, the Return 
of the Sci. a. from * filed, which 11 Court l not 
grant. : 


* Taylor bara Terry. I of Ja. 


5 2 L Ba. was prayed unto. the Juſtices of the King $ Bench Bulſtr. 2d 
: in Ire/ang,. upon the Book of 45 Ed. 3. fol. 19. placito 18. part. 118, 
2 Procedendo here granted to them to proceed there, and the Re- 
giſter inter brevia judicialia, fol. 43. A Writ of H. ja. directed 
in this Manner, Rex gufticiario fuo Hiberniæ ſalutem, G. Dad. 5 A 
deridge, Juſt. Nothing is to come hither out of Ireland, but 
only a Tranſcript of the Record ; the Record itſelf there remains, 
according to the Prayer of the Party. By the Rule of the Court, 
2 Sci. fa. was granted to the Juſiccs of the King's Bench in Ire- 
land. 
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R RO R of a 3 ent in EP Comnien Bench by Buſtel, Cro. Cha, 
the Defendant, and d Flure, and Brand, the Pail in the 49% |» 
Common Bench, againſt Yaller. It was aſſigned for Error by 
 Grimfton, that no Capias was awarded againſt the Principal, and 
yet a Sci. fa. iſſued againſt the Bail, and Judgment againſt them; 

and therefore he ſaid that this Writ of Error, brought by the 

Bail and the Principal, was not good, for they ought not join in a 

Writ of Error, for the Bail may not avoid the Judgment againſt 

the Principal by any Error in the Proceeding ; and the Prin- 

cipal hath nothing to do with the Judgment againſt 2 

ail 


= = : 
n IE — . . 8 e ———— Wo we — r n r 1 
* = 9 a w 
+ 
* < . — 
. 


ar Te 


1 7 
55 = 
34 
4 
| ; 
. 
= - N 
bc 
3 
Cy 7 
E 
= 


200 


Style 251. 


2 Keble 229. 


| Seite fack 15. 


Bail. And of that Opinion were all the „aeg beſides 1 Berkly, 

| who doubted thereof, - becauſe by the Judgment againſt the Prin. 
cipal the Bail is damnified; wherefore he conceived they ſhould 
join in the Error, to avoid the principal Judgment. But he 
agreed, that the Principal ought not to Join in a Writ of Error 
to e the nt againſt the Bail. And afterwards he 


conſented with the other Juſtices, that a Writ of Error lies not 
in is * e it was * Hob. Kg O. "IP mY. 


ee | Hil. x © 50. 


N Adminiſtrator had a Fenn againſt one to recover a. 
Debt due to the Inteſtate, and then the Adminiſtrator 

died inteſtate, and another took out Letters of Adminiſtration 
- de bonts non of the firſt Inteſtate, and after moved the Court, that 
he might have a Sc. fo. to revive the judgment obtained by the 
former Adminiſtration ; but the Court ed, that he could 
not have it, but muſt 5 a ne ee for the Debt . 


the e 


i 


, N 


Ball verſus Potter. Trin. Term 19 Car. 2. 


IL D moved to ſet aſide Sci. 1 ag ainſt Bail, becauſe 
both the Sci. fa. were not left four Park with the Sheriff 
before the Return, but both carried to the Sheriff together a 
Day before the Return of the laſt. And Twi/den inclined that 


it was ill, becauſe on the Matter there is but one Sci. fa. Sed per 


Cur contra. And albeit there muft be, fourteen Days between 
the Sci. fa. and that the Plaintiff ought to leave each Sci. fa. 
four Days before the Return with the Sheriff, yet it's well enough, 
and ſo is the conſtant Practice, albeit, it be delivered both at a 


Time, a Day before. the Nin of the laſt, and the Court would 


not fot it ** 


Scive factas. 


T urner verſus Euftons. Mich. 21 Car. 2. 


. Cipal before the Return of the ſecond Sci. fa. viz. the 11th of 
May, to which the Plaintiff prayed Oyer of the Reddidit ſe, and 
the Return, which was the 6th of May, and aver the 6th of May 
before the 11th, to which or hin demurred, and Judgment 
225 Plaintiff. 


Note 201. Mich. 17 Car. 


N Debt, Judgment was given againſt the Principal, where- March. 


upon a Sci. fa, iſſued forth againſt the Bail, and Judgment 
upon Nil dicit was given againſt them, whereupon a Writ of 
Error was brought, and Error aſſigned, that there was no War- 
rant of Attorney filed for the Plaintiff. And upon Debate, whe- 
ther the Warrant of Attorney ought to be filed or no, the Court 
ſeemed to incline their Opinion upon theſe Differences, but 
gave not any judgment. Firſt, where it may appear to the Court, 


that there was a Warrant of Attorney, and where not. If there 


was not any Warrant of Attorney, there they cannot- order the 
making one; but if there was one, they conceived that they 
might order the filing of it. Second Difference, where the War- 
rant wanting were of the Part of the Pefendant, and where of 
the Part of the Plaintiff in the Writ of Error; if it be of the 
Part of the Plaintiff, ſuch a Warrant of Attorney ſhall not be fil- 
ed, becauſe he ſhall not take Advantage of his own Wrong. The 
laſt -Thing-was, where the Record, by the Laches of the Plain= 
tiff in the Writ of Error, is not aurt e in due Time, there the 
Warrant of Attorney (hall be filed. And the Books cited to 
warrant theſe Differences were, 2 H. 8. 28. 7 H. 4. 16. 2 Eliz. 
Dyer 1*0, 5 Elizs. Dyer 225, 1 & 2P.& M. Dyer 105, 15 


Eiz, Dyer 339, 20 Eliz. Dyer 363. and 6 Eliz. 230. Vote, 


that it was ſaid by Crawley, that it is all one, where there is no 


Warrant of Attorney, and where there is; and he ſaid, there are 


many Precedents accordingly, and that the ſame is holpen by 
the Stat. 8 H. 6. cap. 1, 2. But Banks, Chief Juſtice, contrary, 
that it is not helped by the Statute of H. 6. and fo it is reſolved 
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"N Sci. fa. againſt the Bail, they plead reddidit ſe of the Prin- 2 Keble 542, 


121 


202 


— Stire kacias. 


in the 8 Rep. hs, and he cauſed the Protionctaries. to ſearch 
Precedents, but yet, he ſaid, they ſhould not ſway him againſt 
the printed Law, becauſe they might paſs ſub ſilentio. And the 
Chief Juſtice obſerved alſo, that the ſame is not holpen by the 
Statute 18 Eliz. for that helps the Want of Warrant of Attor- 
ney after Verdict only, and not upon Nihil dicit, as this Caſe is, 
or upon Wager of Law, or upon Confeſſion, or Non ſum infor- 
matus. And the Court ſaid, that it ſhall be a miſchievous Caſe, 
that Attornies ſhould be ſuffered to file their Warrants of Attor- 


| ney when they pleaſed, and therefore they gave Warning, that 


3 Keble 134. 


1 Ventr. 46. 


1 Mod. 19. | 


none ſhould be filed after the Term, and willed, that the Stat. 
18 Elia. _ 16. ſhould be put in Execution: 


Hutchinſon verſus Cooper. Fil 24 Car. 2; 


N Ki. fa. againſt Adminiſtrators quare Executionem non, it 
was excepted, that there were not fifteen Days between each, 


| ſed non allocatur. For, per Cur', fifteen Days is ſufficient for both, 


tho there be not eight for one, and ſeven for another. And 
Judgment for Plaintiff. 


Glyn verſus Smith. Mich. 21 Car. 2. 


SCI. Fa. upon a "FAR F in the K. B. where the Action is 

brought by Original, muſt alledge a Place where the Court 
was holden, becauſe tis ambulatory, and the Writs returnable 
there, are coram nobis ubicunqus tunc fuerimus in Angliæ. But it 


is otherwiſe, upon Records in th) Common Pleas, for that 1 is con- 
fined by Magna Charta. 


Pryn verſus Smith. Mich, Term. 21 Car. 2 934 


CI. Fa. in this Court upon a Recognizance, by way of Bail 
upon a Writ of Error in the Exchequer Chamber. The De- 
fendant pleaded, that the Plaintiff did, after the Judgment, ſue 


forth a Ca, Sa. out of this Court to the Sheriff of Maiaddleſex, 
| where- 


Scire facias 


whereupon he was taken in Execution, and ſuffered to eſcape by 
the Plaintiff's own Conſent. Jones: We have demurred, be- 
cauſe they do not lay a Place where this Court was holden, nor 
where the Plaintiff gave his Conſent. Birrell v. Sbew, 1 Mod. 
24. 2 Nb. 517. 


Sedgewick verſus Gofton. Mich. Term 25 Car. 2. 


AL E ſaid, that a Writ of Error in Parliament may be re- 
turned ad prox. Parliament ſuch a Day; but if a particular 
Day be not mentioned, then it is naught. And, altho' there be 
a particular Day expreſſed, yet, if that Day be at two or three 
Terms diſtance, the Court will adjudge it to be for Delay, and 


203 


1 Mod, 106. 


it ſhall be no Suferſedeas. And he ſaid he had looked into the 
Books upon the Points. In the Regiſter, he ſaid, there is a 


Sci. fa. ad prox. Parliament. but not a Writ of Error. 3 Keb. 


256. 1 Mod. 112—28. 1 Ld. Raym. 16—405. Gale and Till. 
ante 57. and Eure v. Truron, ante 18. eg Se 


. Crelley ver/us Darling. 
CI Fa. againſt Bail, the Caſe was thus: In a joint Action 
againſt two, the Defendant was Bail for one of them. Judg- 
ment was againſt the Principals, and a Sci. fa. againſt the De- 
fendant, as Bail for one of them ; and fays, only that the Party, 
Principal for whom the Detendant was Bail, had not paid the 
Money, &c. 
Mr. Thompſon took 8 for that it 1 to have been 
alledged, that neither one or the other of the Principals had paid 


the Money, it being a joint Debt; the Payment of either would 


have diſcharged the Bail. 
Dolben and Raymond : It is well enough, for his Recognizance 
was to be Bail for ſuch one Perſon, and they need not aver fur- 


ther, than that Perſon hath not paid ; but if the other had paid. 


it, the Bail ought to have pleaded it. Judgment for Plaintiff 


2 Show. 147. 
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2 Show. 235. 


= Mod, 86. 


Stire katias. 


Cook verſus Bathurſt. Mich. Term 34 Car. 2. 


P ON a Judgment above a Year's ſtanding, you may have 

an Elegit without a Sci. fa, but not a_ Fi. fa. for that on 
the Elegit they enter their Continuances all along from the 
Judgment, and ſo it was ruled in this Caſe oe. . Mr. Lveſay's 
W 26-2 and Mr. Saunders s Motion. 


* TJevon verſus Turner. Mich. 2 Ann. 


WO Sc. fa. were taken out with the ſame Tefe, but dif- 

ferent Returns, the one returnable in Qinden. Hil. and 
another Craſtin. Pur. Tho' there were different Returns, and at 
convenient Diſtance, yet, becauſe they were actually taken out 


at one Time, it was judged Wrong, for thus the Party would 


2 Str. 866. 


loſe the Benefit of two Sci. Ja. which the Law Kn him. Carth, 


408. 4to Barnes 43 1. 


Stewart vague Swith. Eaſt 3 ; Geo, 


Ky TR RAN GE took an | Exception to the Soi. fa. againſt Bail, 
that on ſetting out the Ca. Sa. in the Replication, it appear- 
ed the Sci. fa. bore Teſte the very Day the Ca. Sa. was return- 
able, and would have had it to be ill, becauſe the Sci. fa. can- 
not iſſue till a Ca. Sa. is returned and filed, which could not 


be preſumed to have been done the very Day of the Return. But 


the Court ſaid, it was well enough, and gave Judgment for the 
nn L. Raym. I 567. | 


Hillier 


| Dcire factas. e 
Hillier verſs Froſt. Mich, Term 7 Geo. 2. Fo 


HE Court, at the Side Bar, made. a Rule to amend the 1 Str. 49. 
Return of a Sci. fa. from die Veneris in Craſtino Sancti 
Martini to die Sabbati, Friday being the Feaſt of St. Martin. 
And now Kettelby moved to diſcharge i it, becauſe not a proper 
Motion for the Side Bar, nor can the Court amend the Writ, but 
the proper Way would be to quaſh it. Strange was Counſel in 
Maintenance of the Rule, but had little to ſay for it, ſo it was 
diſcharged, and he moved to quaſh the Writ, which was ordered 
accordingly. Vide 2 Sir. 11065. Grey v. Fefferſon, 


Miller verſus Verraway. Trin. 1765. 


T was held, that a Sci. fa. in Error need not lie in the She- 

riff's Office four Days before the Return, as a Sci. fa. againſt 

Bail muſt. See this Caſe fully reported in 3 Burr, 1723. and i 
ſee Groſs v 28 4 Burr. 2439. 8 — 


. 


Soldiers, 


| Bayley verſus Jenners. Trin. 2 Geo. 


E EV E moved, that the Defendant, belop a Trooper, might x Str. 2. 
be diſcharged upon common Bail; it appeared, he was liſt- 
ed + ths 16th of May, and arreſted the 19th. And the Queſtion 
was, whether he had ever performed Duty, and the Affidavit 
went no further than his learning to ride. The Plaintiff infiſted, | 
that this is not doing Duty as the Act requires, but only in or- 
der to do Duty. 

Cur”: lt is doing Duty; he receives * pay; and muſt be diſ- 
charged on common Bail, See Str. 7 » Johnſon v. | Louth. 


3 | Sheriff 
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Jenkins 220, 


Jenkins 231, | 


Sheriff, Poundage, c. 


Caſe 81. 2 Elis. 


HE Sheriff pd the Pang: upon a Venire facias, and 
ſent it to Term by a Meſſenger with other Writs ; the 
Meſſenger, by Compact between him and the Plaintiff, alter- 


ed the Names of ſome of the Jurors, Three Terms after 


this, the Sheriff diſcovered this Practice: Reſolved, That the 
Sheriff in the ſame Term might diſavow the Return which was 


made of the Pannel, but not afterwards at another Term. And 


this Pannel being ſo made, the Array could not be challenged 
in this Caſe, for the Challenge to the Array is, Qyod tempore Pan- 
nell facti; the Sheriff was partial, but it was not ſo in this Caſe ; 
antient Forms are not to be changed: The Polls may be chal- 
lenged! in this Caſe. 


"7 the Judges of both Benches—Fiat quod prius feri conſuevit. 


SHS - 


Caſe 1. 7 Eliz. 


" PON a Capias ad W directed to the Sheriff 
to take A. he returns, that a Reſcous was made againſt his 
Bailiff itinerant, This is ill; for this Reſcous is done againſt 


himſelf.” It had been ane if it were done to the Bailiff 


of a F ranchiſe, who has the Return of Writs of Executions; 


for he is not e Eſcape made upon a Capias ad ; 


 tisfaciendum by Means of a Reſcous made againſt. the Sheriff by 


Subjects, Rebels, or others, does not excuſe the Sheriff, but 


leaves him chargeable with the Debt for the Eſcape. For the 


ee the Sharif! is not e for the BEES | ; for 


Power of reſiſting the King's Officer is in dedecus imperii, and is a 
bad Return, and does not excuſe him from the Debt, It is a 


good Return againſt the Reſcuſſors, although it does not diſcharge 
the Debt for the Eſca Upon a Capias ad Reſpondendum it is 
otherwiſe ; where ſuc Reſcous does not make the Sheriff liable 
to the Debt, for nondum liquet, whether the Debt be due or not. 
If a Reſcous be made by the King's Enemies upon a Capias ad 


there 


2 


\\ - 


Sheriff, Potindage, &e. 
there is no Remedy againſt them, but there is a Remedy againſt 
Rebels and Subjects. | 
By the Judges of both Benches—If the Sheriff takes the De- 
fendant upon the Capias ad Reſpondendum, and ſuffers him to go 
at large, and he does not appear at the Day of the Return of the 
Writ, and the Sheriff did not take a ſufficient Obligation for 


his Appearance ; the Plaintiff ſhall recover his Debt againſt the 
Sheriff in an Action upon the Caſe, | 


n Caſe 71. 31 Eliz. 


* waſted; and a Writ was awarded ad inquirendum de dam- 
nis. The Sheriff and the Jury have no Occaſion to go to the 
Place waſted, for the Waſte is confeſſed ; they may enquire of 
Damages at another Place. Tis otherwiſe, where the Recover 

is by Default at the grand Diſtreſs; for in that Caſe the Statute 
of Weſtmin. 2. requires that the Sheriff ſhould go to the Place 
waſted. Adjudged and affirmed in Error. Where there are 
ſeveral Leſſors and two ſeveral Leſſees, and afterwards A. has 
both the ſaid Leaſes, and B. both the Reverſions; B. may have 


one Writ of. Waſte againſt A. and count ſpecially. Two Co- 


parceners make ſeveral Leaſes to ſeveral Perſons; they cannot 

Join in Waſte ; they ought to have ſeveral Writs, 7 
Waſte aſſigned in proſternendo unum Meſſuagium is well aſſigned, 

altho' only Part of the Houſe be pulled down, Dyer 204—214. 


FN. 60. | 


Anonymous, 20 Eliz. 


. #07 


has Judgment againſt B. in Waſte, to recover the Place Jenkins 265. 


HE Caſe was, that a Capias ad Satisfaciendum was deli- Leon, part i. 


; vered to the Sheriff, and after the Sheriff did arreſt the k: Co, 88,89. 
Party againſt whom the Capias iſſued, by Force of a Capias utle- , 


gatum, and then the Party in the Capias came to the Sheriff, and 


prayed that the Party remain in Execution for his Debt alſo. 
And, notwithſtanding that, the Sheriff let the Priſoner go at 
large, and upon Writs returned Nor eft inventus, it was the Opi- 
55 1 | 1 | z nion 


263. 
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Leon, part 1. , 


* 3+ , 


_ againſt the ſaid A. upon the Judgment aforeſaid, upon which 


cution, which was determined by Ris in the Time of the old 


4 Leon, 20, 


2 return his Writ, yet the Sale is good. The Caſe went fur- 


fas ad Satisfaciendum, by which: A. was taken and eſcaped. And 
by the Opinion of all the Juſtices, the Defendant in this Caſe 


upon his Default in the Scire facias, the ſame ſhall bind the 
Sheriff out of wm Cuſtody he ware 1 Cro. 158-271. 


Sheriff, Poundage, 5c. 


nion of all the Juſtices, that the Sheriff was not bound, in point. 
of Eſcape to detain the Priſoner for the Debt. of the Plaintiff. 

And it is not like where one is in the Fleet in Execution; there 
(if other Condemnations i in other Courts be notified to the War- 
den of the Fleet) he ſhall be chargeable with them all. It was 
holden alſo per Curiam, that if the Body had been returned by 
Capias utlegatum, that the Court, at the Prayer of the we 

would grant that the Priſoner might remain. in Execution for 
the Debt, as in Caſe of a Cane pro 2 5 Co. 88, 89. 


Gilbert and Sir George Hart's Caſe. Mich. 25 & 26 
Eliz. 5 8 


1 IL BERT broughy Debt upon Eſcape: EY Sir 5 
Hari, Sheriff of Kent, and declared, that he recovered a 
certain Debt againſt. A. who was taken in Execution, &c. And 
the Caſe was, that the ſaid A. was taken in Execution in the 
Time of the old Sheriff, and eſcaped alſo then; and afterwards, 
the Defendant being Sheriff, the Plaintiff again ſued a Sci. fa. 


Execution was awarded by Default, and thereupon iſſued a Ca- 


ſhall be charged; for, notwithſtanding that A. was once in Exe- 


Sheriff, yet, When Execution was now awarded againſt him 


| Conie's Caſe. © Mich 32 Eliz. 


N Debt, it was holden that if the Sheriff upon the Fi. ſo. 
* makes Sale of the Goods of the Party, and afterwards doth 


ther; that upon the Fi. fa. the Sheriff returned that he had ſeiz - 
ed Goods of the Party to, ſuch a Value, Jed non; invenit emptores, 
and afterwards, before. *. of them, he is diſcharged. And af- 


terwards 


- Sheriff, prundage; 6. 


terwards a Difringa: iſſued to the new Sheriff, to cauſe the an- 


tient Sheriff to ſell the ſaid Goods; who did ſo. It was holden, 


that the ſaid Sale of them was void, for the new Sheriff ought to 


have ſold them. Vide 34 H.6. 36. A Diſtringas to the old 


Sheriff to ſell and 988 the Goods to the new * 


Ka verſus 8 Eliz. 


T HE Sheriff arreſts A. upon a Latitat, and returns a Ceps, 1 
having taken Sureties for his Appearance; the Party does 
not appear, and upon that, Proceſs iſſued to bring in the Party. 
And upon that the Sheriff returns Languidus, &c, where, in 


Truth, A. was at large, and yet it was held a good Return, 
although that no ſuch Return was ever ſeen before. And altho', 


alſo, that he might have returned that he had let him at large 
uponBail, for otherwiſe a Miſchief would come to the Sheriff, for 


he is compellable to pay him. And, if the Party does not ap- 
pear, the Sheriff ſhall be amerced, and he himſelf ſhall be re- 


lieved upon his Bond, and no Action upon the Caſe againſt him 


upon that Return. And, upon that, the Juſtices intended to 


enter quod querens nibil capiat per Bill, and well. Note, Paſch. 43 


Elia. B. R. Rot. 374. Spencers. An Action upon the Caſe, as 


alſo becauſe after Cepi returned and to the Habeus Corpus the 


Sheriff returns Languidus, where, in Truth, the Party was at 


large without Bail, and Judgment was given for the Plaintiff. 
But otherwiſe, if the Sheriff had let him at large upon Bail. 


And ſo Judgmept was given H. 44 Elig. Intr. H. 42 Elix. B. 


R. Rot. 1107. 


Walden and Geiner varus Vaalely: 
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H E Plaintiffs, being Sheriffs of Coventry, Ge. A Debt Noy 75. 


for 77. and 6 d. for their Fees for an Execution of 181 /. 

ſo that for their Fees demanded was 129. for every Pound 
until 100/. and 64. for every Pound over and above. Read 
the Words of the Statute, and, for the Conſtruction of it, 
note the Proviſo in the Statute 28 Elia. which does not extend to 
Aa City corporate. And note, 1 Statute is introductive of a FR 
6 aw 


Ry ef 
4 * * 
* ; 7 * 
S 


now Judgment was given for the Plaintiffs ; but n 


Law for the encouraging of Officers. to venture to do Executio LE 
And in that Caſe iti was reſolved, 


That the Sheriff may have his Action of Debt lor his la; ah 


though the Statute does not give any Remedy; and it was fo 


adjudged 14 Fac. B. R. Rot. 53 1. Probee and Lumbee,. Sheriffs 


of Londen. And ſo Debt by a Parſon upon 2 E. 6. 6. for not 


ſetting out of Tithes. And that in our Caſe it was alſo ruled, 
that the Sheriff may refuſe to make Execution until his Fee be 
paid him. But then ſee if a new Sheriff be made, and, before 
that, the old one had made Execution ; what Remedy now hath 
the Party. And, it ſeemed to. me, that he may have an Ace 


count or an Action upon the Caſe, in Nature of an Aſumpit. 


It was reſolved, that the Proviſo extends to a City corporate, 
when Judgment is there given within their Franchiſe, and Exe- 
cution upon that, and not when Judgment and Execution iſſues 


out of ſuperior Courts ; for, in the firſt Caſe, the Officer is not 


at that grand Care wi Peril. But as to the Sheriff of a County, 


his Travail and Labour is all one, be it in the Body of the County, 


or in a Franchiſe. But if that Town be a County of itſelf, there 
the Sheriffs ſhall have their Fees, according to 28 Elis. And 

w there was 
much Doubt upon the Words of the Statute, and the Court 
divided in that Point. If the Sheriff ſhall not have 12 d. for 
every Pound to an Hundred, or after 6d. or if he ſhall have 


but 64. for every Pound, n the Execution is more than a 


Hundred. Cooper's Caſe. That a Sheriff cannot take an Obliga- 


tion with a Penalty for his Fee within the Statute. 706 ahr 


Yelver. 44 


* F 
edt dt - 
'-- + 4 ate — ern 


ham 173. Te 5 A 


Ayer vorſus Aden. Hil. 1 Jh 2, 


PTE R being Defendant in Debt at the Suit ot 7. §. 
a Fi. fa, iucl to the Sheriff to levy the Debt for J. $. 


The Sheriff, by Virtue thereof, ſeized: the Goods, but did not 
return the Writ, The Sheriff is afterwards diſcharged, and a new 
Sheriff made. The ancient Sheriff, after his Diſcharge, ſells 
the Goods to Aden, the Defendant, againſt whom Ayer brought 
an Action on the Caſe on Trover, &e. and the aforeſaid Mat- 
ter was found * Verdict, And adjudged pro querente-for the 


ig Sale 


hs 


cord. And the. Sheriff, after the Seizure, althoug 


Sheriff, Poundage, "TY a 


Sele by the old Sheriff after his Diſcharge is void, for bis 1. : 
thinity ceaſed with his Office. And in ſuch Caſes, where the 
Sheriff has ſeized the Goods by Writ of Execution, and is after- 
wards diſcharged, he ought to turn over the Goods to the new 
Sheriff, as he does his Priſoners and by the ſeizing. of the 
Goods the Owner's Propert is not altered, for the Seizure is not 
any Execution, but only the Beginning of it; and the Sheriff, 
after ſuch Seizure, ought to return the Writ executed in tanto, 


. „ by. the Law deliver them in Pais to the Plaintiff; 


for, as the Writ of Execution is warranted by the Roll, ſo like- 
wiſe ought the Diſcharge, and executing of it, to pe ar of Re- 


e had con- 
tinued in his Office, could not have ſold the Gods without a 


_ Writ of Venditioni exponas, and that is not grantable till it ap- 


pears by the Sheriff's Return, that remanent pro defectu emptorum. 


e vy e Fenner, and N n being ab- 
ſent. * | 


Anonymous. 2 Cha. 


T 1 PON a Capias directed to the Sheriff of Lindon to tens Popham 20g. 
the Body of J. S. the Capias was returnable de Fours, which 
was the Day of All Souls, and thereupon the Sheriff took the 
arty but he returned that, becauſe the Return of the Writ 
was a Day that was not dies Juridicus, he- ſuffered the Party to 
g at large. And the Return was holden inſufficient; for, by 
Dodderidge, the Writ was good; the taking and detaining of the 
Party by Virtue thereof was lawful, but yet he could not have 
the Party there at the ſaid Day; and therefore the Sheriff was 
compelled to bring the Party into N which, the ſame ' Days 
he did accordingly. 


Anonymous. Paſch: 31 Eliz. 


(HE 8 of a Panel was as challenged, becauſe the Sheriff Owen's Rep, 
was Couſin to the Plaintiff; arid, upon a Traverſe, it was“ “ 
8 they were Couſins, but not in ſuch Manntggyas the De- 
fendant had alledged. And per Cur': The Array was quaſhed, 
for the Manner is not material, but whether he be a Couſin or 
not. 18 H. 6. 18. | 
| TT ol = Caſe 
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Gouldb. 44 « x a 0 ny reddat, the Tenant demanded . View, and 
an Habere-facias viſum iſſued; and the Tenant came not to the 
Sheriff to take the View. It was ſaid by the whole Court, that 
the Sheriff may return that none came to take the View, and he 
ſhall never have the View again. Anderſon: The Habere fac. 
vi ſum in the Suit of the Tenant, and then when be doth not come 
to take the View, this is a Default, and then good Reaſon to 
exclude him from the View. 'Gawdy : Such a Return was never 
ſeen before, and therefore it is to be noted. The Caſe was 5 be- 
tween 80 _ Tho, wr: Lands i in, tare „ 5 


Ft by 
* 
ro 


Parkhurſt wn Powell. Eaſt, 17 Ja. 


Cro. Ja. 532. RROR of a haunt in tie Common Bench in an 

Action upon the Caſe for himſelf and the King; for that 

whereas he had a Capias utlegatum after Judgment againſt J. S. 

and delivered it to the Sheriff of Denby to execute, who ſeeing 

J. S. and being required to execute it, did not execute the ſame, 

but ſuffered him to go at large, ſo as he withdrew himſelf to 

Places unknown. And after ward the ſaid Sheriff returned here to 

Weſftminfler, Non eſt inventus, in Deceit of the King, and Prejudice 

to the Party of his ſaid Debt. The Defendant pleaded Not 

guilty, and it was found againſt him, and Judgment accordingly, 

for which he brings Error; firſt,. becauſe the Action is brought 

by the King and himſelf, where it ought not to be ſo brought. 

Sed non allocatur, for it is the King's Writ, and the King is to 

. have the Benefit thereof as well as the Party; wherefore the 

5 Action here is well for the King and Party, and he ſhall be fined 

. thereupon. Secondly, for that the Trial was de vicineto de Weſt- 
+ 0 monaſt, where the Offence is alledged to be at P. Comit. Den- 

8 bigh, and from the ſaid Place the Venue ought to have been; 

ſed non allocatur; for the falſe Return was here at Weſtminſter, 

. which is the Cauſe of the eee Wherefore tho Juagment | 

Was affrmed. 5 


. 


The 


She riff, I 


0 undage, Ke. 7" oY 


The Lady Gargrave "oaſis Gervaſe Markham. Trin. 
18 Ja. 


R R 0 R to ee an cke ry 5 in Debt after Judgment. Cro, Ja. 576. 
+ The firft Error aſſigned was, becauſe the Writ of Exigent 
bein. directed to the Sheriff of the City of Lincoln, the Writ is 
quod Capias Corpus ejus ita quod Habeas Corpus ejus ; where, there 
being two Sheriffs, the Writ ought to have been Capiatis & Ha- 
beatis ; ; Jed non allocatur, for they both be but one Officer-of the 
Court. And, although in the End of the Writ it is z7a quod 
Habeatis ibi boc breve, yet there is no Repugnancy, for it is good 
both Ways. A ſecond Error aſſigned was, becauſe in the ori- 
ginal Writ and all Proceedings ſhe is named Agnes Gargrave of 
King ley in Comitat. Ebor. And in the Exigent ſhe is named 
nuper de Kingſley. A third Error, becauſe the Writ mentions 
quas recuperavit verſus eum, where it ought to have been eam. 
And it was held, that theſe two laſt were ſufficient | Cauſes to 
reverſe the Outlawry ; and for theſe Cauſes it was reverſed. A 
fourth Error aſſigned was, becauſe there was not any Proclama- 
tion in the County where ſhe inhabited ; ſed non allocatur, for it 
is not neceſſary in an Exigent after Judgment, when ſhe once 
appeareth, but upon the firſt Proceſs. only. Vide 2 R. 3. 15. 
21 H. 6. 7. 14 Ed. 4. 6. 5 Ed. 4. 5. 7. 23 Ed. 3. 22. where 
ex exfmnuatone fry ex infinuatione, for want of 7 15 the Writ abated. 


Rude: ol the sten. Trin. 14 G. Se.) 


\HERIFF his four Days n to being in the . | 
upon being ſerved with Rue bor that Purpoſe. Lat 631. 


/F ( 


214 


Noy 11. 


Cro. Eliz. 
597. 
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5 Brook verſus Sm ith. 


N Debt paint an: Exeeuter, the Plaintiff 1 recovers, and a 
Fi. fa. de bonts teftar. and upon that the Sheriff returns, that 


the Defendant had not any Goods of the Teſtator's, tempore Ju- 


dicii, nor after. The Plaintiff comes to the Court; and ſurmiſes 
that the Defendant. had waſted the Geods, and prays a Writ. to 
the Sheriff to inquire, But, after the very Matter being moved 
at the Court, by the Court a Super ſedeas was granted, for it was 


out of the Court, and without Precedent. Juſtice Williams being 


only of the contrary, and cites the ꝙ H. 6. 57. that he may have 
a ſpecial er and alſo the Caſe between Hawortbß and Peele, 


Charter verſus Peeter. 40 Eli. 


ERT FACT 4 S was and upon FREY given in this 
Court, whereof the Sheriff took the Defendant's Goods in 
Execution, and, before Sale, the Record was removed by a Writ 
of Error into the Exchequer Chamber, and a Super ſedeas awarded; 
and the Sheriff cure upon the H. fa, a Seizure of the Goods, 
and that they remained in his Cuſtody, pro de fectu Emptorum; and 
he alſo returned that a Superſedeas was Arr &c. and hereupon 
it was prayed for the Defendant, that he may have Reſtitution 


of his Goods. But all the Court held, that altho' this Record | 


be removed, and notwithſtanding: the Superſedeas- awarded, in re- 


gard it came not unto the Sheriff until he had began to make 


Execution, as appears by this Return, that a Venditione expendas 


ſhall be awarded to perfect it; and, although the Plea Roll be 
removed, yet it ſhall be awarded upon the Return of the Fi. fa. 
which remains filed in the Office. And ſo it was done between 
Corbet and Rookword, Trin. 39 Elix. Roll. 406. in this 285 al- 


tho the Record was removed by Writ of Was Dyer 99. 


Superſedeas. 2 215 


Cal t 2. 


MA N was endet in an Addion of Debt, and eli Gouldb, 96. 
5 an Audita Querela upon a Releaſe; and had a Superſedeas. 
Peryam: If the Sheriff take him before that he hath Notice of 

the Writ, altho' it be after Tf, yet it is well done; but other- 

wiſe of an Outlawry. But Fenner and Walmeſley held to the con- 

trary. And een ſaid, that he had ſeen a Precedent to the 

- contrary, r r 38, 


King verſa Hill, 1 Ja. 


\R ROR; for that a Writ of Habeas Corpora, with N Cro. Ja. 43. 

Prius, being awarded, a Writ of Superſedeas was granted, 
and delivered to the Sheriff, for ſtaying the Return of the Writ. 
And he, notwithſtanding, returned the Writ of Habeas Corpora 
at the Aſſizes, whereupon the Trial was had, and Judgment 
accordingly. And it was held to be a manifeſt Error; as the 
Proceedings in an inferior Court, after Habeas Corpus delivered, 
without a Procedendo; wherefore it Was reverſed. 


Anonymous. Tin. —SA: 2 


\H E Court was moved to vacate a Latitat that iſſued out Style 330. 
of this Court erronice, for that it was made returnable 
two Days before the Term. Jermin, Juſtice : Take a Superſedeas. 


Sweetapple verſus Goodfellow. _ Eaſt. 3 G. 2. 0 


| 'T was held, that a Writ of abr is ſo abſolutely a e, x z Str. 867, 
that the Plaintiff cannot ſo much as. take out a Ca. /a. and 
return Non eft inventus, in order to proceed againſt the Bail, 


44 71 1 
% 


Superſedeas. 


Os e Superſedeas, 


— 


Superſedeas. Mich. 14 0. Et 


MOTION was made to {et ade a Writ of Eger and 
a Fi. fa, executed pending a Writ of Error. It was held, 


the Writ of Error is no een vajels — be . in within 
| 2 Om Loft 7 my | | ; 


Ws A aki * 1 4 1 


| Blaby and Eftwick' J Caſe. - Mich. 33 ; Elz. 


e P. 15. II Aﬀſump 72 it was 1 in A of judgment, that one 


Telver. 4 * 


of the Defendants was dead after Verdict, but, notwithſtand- 
ing that Allegation, Judgment was given; for the Court cannot 
take Notice of it judicially, nor any of the Parties hath Day in 
Court to plead it, and therefore the Cote is not to have Regard 


to ſuch Informations. Vray: It is not honourable for us, upon 


ſuch Surmiſes, which cannot be tried, to delay Judgment ; and 


Lo he Party is not without Remedy, for he may have a Writ 


Error. 
Percival worſur Spencer. Hil: r Ta... 


N an Adion on the Caſe upon Promiſe, the Plaintiff declar- 
ed for 10/, Damage, and upon Iſſue gave 137. which is more 


1. 95 than the Plaintiff declared, and Judgment was given 


accordingly, viz, that the Plaintiff ſhould recover 13/7. by the 
Jury aſſeſſed, and this Judgment was reverſt for this Reaſon in 
the King's Bench, for the Plaintiff is in Law taken to have the 
beſt Knowledge of his own Damage, and he ſhall never recover 


be than what he declares for. But if after — Verdict the Plain- 


1 5 | 3 us 


- tiff had releaſed all the Damages but thoſe for which he declar- 
ed, and then had Judgment, that had been good, T 1 Record 
was removed out of the Court of ve pete 


FA 9 ' þ 5 55 
tb gh $ 1 . 4 r 


x 


— 


Stamp verſus Parker. Mich. 20 Ja. 


Trial, Uerdiit, ce. 227 


Enge, firme after Verdi at the N P Prin for the Plaintiff. Ero. Ja. 646. 


— The Defendant, at the Day in Banco, pleaded a Releaſe 
from the Plaintiff, betwixt the Verdict and the Day in Banco, 
and ſhews it to the Court. And whether he ſhould be received 
thereto, was the Queſtion. And reſolyed, . that he had not any 
Day to plead it, nor had he any Remedy, but by Auditu Querela, 


"IF ke” Plaintiff ſued Execution; wherefore it was ee for 
the Plaintiff. | 


Lord Sandwich J Caſe. Thin. | 1 T OW; 3. 


E LT, hs Juſt, "Where thety 1 a Value or Ditticuley, we Holt 702. 
8 are houng: of amc n-Righl e Trials at © Bar. a 


| 3 
[J 
W | he 5.4 * 47 
* W 2 7 1 J b 5 ; * 3 4 | \ 
; % * | * N W A ; * f ** * : F ; * « 
** 


* FE: N Sy 


4oovnvs1E. The Plea was IPA in Eaſter Term ; 3 12 Mod. 274. 


the Memorandum was of a Bill entred in Hilary Term. On 
Iſſue joined, it was tried by Nis Prius, and the Verdict was ſet 
aſide, and a new Trial granted, and tried this Term in London. 
And in the new Ni Prius Roll, the Placita were of this Term, 
and that the Party appeared and pleaded this Term, and Verdiccte 
thereon, and no judgment was arreſted, becauſe the Iſſue on 
the Plea Roll is of Eafer Term, and the new Trial is but a Con- 
tinuance of the ſame Caule, and, fo,.the Record of Ni Prius 
differs from tlie Plea R TY and & i in  Dubarteen v. 
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Sommers“ 8 Caſe. 
Variance of the Name af a Juror in the Ven. fac. and in 
the Poſtea, Feronimmus with one n too much, the Ven. fa. 
engt be umendef. But Cook ſaid, that it ſhall be taken for 
Feronimus, without any Amendment. Alſo, a Writ of Error 


awarded to the Juſtices of Allie, VEEGES whom the Judgment \ Was 
given, was good, __ 


Noy 141. 


Anonymous. 28 Eliz. 

Cro, Eliz. 49. RR 0 R; the Error afligned was, that the Deſendant. in 
e the original Action of Debt, was named nuper de London, 
47 in the Exigent, de London. And all the Court held it to 
be Error, for the Original was the Foundation of the Suit, and 
the Exigent is to purſue it without Variance. And the Word 
nuper being. omitted out of the Exigent, it was erroneous. 


jar The Archbiſhop | of York 1 Sir Henry Berkley 
5 „ & 33 Eliz. BOG 


Cro, Ei. LR RO R vpon a Judgment in a Quare Inpedit ; Variance 
198, 'F ", was aſſigned between the Record and the Writ, for one 
was of the Church of Bonnington, with a double (un), and the 
other Was Bonington with a fingle (=), and Tayfield compared it 
to the Caſe of Attaint, which was overthrown, becauſe one Re- 
cord was Tork, and the other rt; but inter Colceſter and 
| Colcheſter in Bird and Sheberie's Caſe was held to be no Differ- 
ence, becauſe (b) non eft litera, ſed aſpiratio. Another Variance, 
becauſe the Judgment was ſuppoſed to be given before the Lord 


Ken ang, his Companions, Aae, it was before the Lord 
N 23-50 Dyer, 


P ' * } ; I 
" : » 1 N 4 i, 4 4 1 4 . 3 2 | | 5 
* 6 
Variante. 219 


Dyer, Ge. and this was held a great Variance ; and it was com- 
manded to be examined, &c. 


4 


Dalton verſus Sheffington. 33 & 34 Eliz. 


RRO R to reverſe an Oadawry. The Original was, Cro. Eliz. 
— Sheffington ; and the mean Proceſs,  Skefſington ; and for this — 

Variance it was reverſed. Lewellin v. Watkins, ante 162. and 

Cro. Eliz. Grifin V. Borer. Cotton's Caſe, and Denner v. Spa- 


creft, 


Anneſley verſus Stokes. 36 Eliz. 


E. R R O R upon a Judgment i in Dabe for that in the Writ Cro. Bliz, 
he was named Son and Heir apparent, and in the Declar- 333. 
ation, Son and Heir generally ; and 2 this Variance, Judgment 

was reverſed Yet it was ſaid, that apparent was Surpluſage ; /d 

non allecatur, Wine Dalton v. ee 427700 1 OG v. . 

ante 13. | 


05 Th oroughgood verſus Ecrogs. 38 8 39 Eliz. 


E RR OR of a Judgment in the common Bench in Treſ- Cro. Elia. 
paſs upon the Statute of 8 H. 6. of forceable Entry. The 582 
Error aſſigned was, becauſe a Capias was directed to the Sheriff 
of Bedford, returnable Craftino Animarum; and it was returned 
by one Dive, who then was not Sheriff, but one Lule. And it 
was held to be manifeſt Error; but, becauſe the Defendant ap- 
peared afterwards and pleaded it, was not now material; and 
that his Appearance had made it good. A ſecond Error afligned 
was, that the Jury had found Damages 20/. and 2s. Coſts, and 
the Coſts were increaſed. by the Court to 20 5. and the Damages 
and Coſts being treble, he had Judgment to recover 63/.,where- 
as the Coſts aſſeſſed by the Court ought not to be trebled, but 
only thoſe Coſts, the Tr aſſeſſed ; ſed non allecatur, for all the Pre- 
cedents are otherwiſe. Rule given to affirm Judgment. 

Pig - Harriſon 


6. 


2.20 


ae 


Harriſon vols een $06 s 5 Th | 


Yelver. 108. F UL S TON. brought Debt of 861. in the a 5. 
2 8 


againſt Thomas Harriſon, and entred his Plaint againſt Thomas 
Herrijon and the Capias continued accordingly againſt Thomas, 


but the Pluries was againſt, William Harriſon, Which was the 
Defendant's true Name, and that Was but for 851. which varied 


from the firſt Entry. And upon the Exigent William Harriſon 


peargd, and the. "Pani, declared Na Wilkam, and they 


pleaded and were at Iſſue by the Name of William, and there 


was a Verdict pro Qyer. and amen accordingly againſt VII- 
liam; and now in Error it was aſſigned, that the Original did 


not maintain the Proceedings, for that it is againſt Thomas, where- 


as the Proceedings are againſt William. And altho' the Plaintiff's 
Counſel would excuſe it, that this Judgment being againſt Wil- 


ham, and the Original againſt Thomas, as it is firſt certified that 


_ that could not 15 the 


riginal againſt William, and ſo the firſt 
Judgment againſt Milliam is without an Original, which is aided 


| oy the Stute after Verdict; yet, per Cur', it is Error, for there 


e Markham ere Molineux,” Hil. 5 | a. Ms? 


Yelver, 120.1 


is Difference between a bad Original and no Original; for the 
want of an Original i is aided, but not a vitious Original. And if 
the Original in this Caſe was not againſt Thomas, then there was 
not any Continuance, nor optult ſe omnino. And alſo Diminution 
being alledged, it is certified as the Original i in this Suit, and 
therefore the Judgment was reverſed. | Fn | 


a D 4 N . N 
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'L IN E UX 8808 mas Original in hs ene Phas 
4 againſt Markham, in an Action of Debt on a Bond, by the 
kum of 7. Markham, Alderman - de D. and all mean Ploceſs 
7 5 continued againſt him by the Name of Alderman. Markham 
peared, and the Plaintiff declared againft him by the Name of 


4 - Markham de D. Eſquire, and the Parties were a de at Iſſue, 
and it was found Tor the Plaintiff, and: Judgment given, and it was 


now-reverſcd. for Error; becauſe uon Conftar. that this Markham 
the ſame Mar ebam againſt whom the Original was entred, and 
uy Proceſs continued, byt rather chat he 18 1 0 Perſon, by 

3901 yy” 1 — teeaſon 


F 


TY FA "zh 
| Uar ane e. 


reaſon of the ſeyeral Additions of b Alderman | and Eſquire, quod 
Nola. 1 & 19 


e verſus Audley. "Eaſt: 4 5 Els. _ 


1* a Writ of Error upon Ry of * Yeo! The Error 
was affigned, becauſe the Action of Debt upon the Obliga- 


tion was brought againſt the Father of the Plaintiff. And in the 


Writ he was named the Son and Heir- apparent of the Obligor, 
for this implies that the Father was alive, for if he were dead, 
then is the Plaintiff Heir in facto, and not apparent. 

Caudy: It is but Surpluſage, and in the 11 Ed. 3. the Writ 
was good, altho' he was not named Son and Heir omnino. But 


Owen 119, 


this was denied; and agreed, that he ought to be named L 


and e al was reverſed. 


„Brsbehey verſus Banniſter. 


D 4 2 BEN E brought Debt upon an Obligation i in the Com- 
mon Bench. The Defendant confeſſed the Action, and Er- 
Tor was brought upon that Judgment, becauſe in the Declaration 
it is not ſaid, hc in Curia prolata. And it was held to be a Fault 
in Matter, and not of Form only ; and, notwithſtanding the 
Action confeſſed might well be aſſigned for Error, and for this 


| Cauſe, and by Reaſon of a Diſcontinuance, it was reverſed. | 


Vide 18 Ed. 4. 16. 


4 
ö 


Starling verſu Long. 4 Ja. 


| 401. the Count was ad damnum bol. After Verdict, this 
Variance was ſhewn in Arreſt of Judgment, /ed non allocatur ; but 
it was held, that he ſhould not have more Damages than in the 
Writ, wherefore it was adjudged for the Plaintiff. Vide Jin. 

Ja. Rot. 1812. betwixt Church v. Finch, the like Exception 


key, and adjudged as Rs. 5 | 
Biggins 


| RESPASS upon the Caſe. he Wit was "2d damnum 


Cro. Ja. 32. 


Cro. Ja. 128, 
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Etro. Ja. 309. 


Cro. Ja. 365. 
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" Biggins verſus Tyrkerton. 10 Ja. r 


EB 1 upon an Obligation, and erde 304. Upon hear» 
ing the Obligation, it was entred in bæc Verba noverint 
Sc. teneri, &c. in trigintate libris, with. the . uſual Words. in all 


Bonds, only the Word trigintate for triginta. And whether it 
were a ket Bond, and whether by this Variance, the Declar- 
ation was ill or not, was demurred in Lan! and afteryands ad- 


Judged for the Plaintiff. 


N 


een verſus Ewer. HI. 12 Ja. 


{OVEN ANT. After Wägen in this Cors, par} the 
Record removed by Writ of Error, and the Error aſſigned 

Þ.- Variance between the Bill upon the File and the Declaration, 
viz. that in the Declaration it- was, that one ſuch, after the 
Death of Tenant pur auter vie primo intravit, and fic fuit occupans, 
which was the Subſtance of the Declaration. But in the Bill 
upon the File theſe Words, primo intravit were omitted. And, 
after the Defendant in the Exchequer Chamber had pleaded in 
nullo eft Erratum, it was moved here, that. the Bill ſhould be 
amended, for the Paper Book by which Bill was ingroſſed had 


thoſe Words in it. And the Court, ſeeing them in the TAPE 


Cro. Ja. 653. 


Book, gave Rule that they ſhould be amended. 


8 


Bradford 1 Ramlay ; Trin. 17 Ja. 


R ROR of a judgment in the 8 Bench in an 
Action upon the Caſe, ſur Trover. The Error was aſ- 
figned, becauſe William Brown of Harmthorn was returned upon 


the Ven. fa. And, upon the \Difringas, one William Brown of 1 


Har mthorp was returned and ſworn; ſo he was not the ſame, Per- 
ſon who was returned upon. the. Ven. . And, in Truth, there 
was not any ſuch Village as Harmthorn, as was in the Declar- 
ation, ſo it could not be amended. But all the Court, beſides 
Houghton, held that the Alteration of the Name of the Village i is 


not 


— 


am 


not material, for a Man may, by Intendment, have two Habita- 
tions, and may remove and alter his Habitation after the Yer. fa. 
returned, which is not material nor examinable, but the Trial 
is good enough as it is in the Caſe: betwixt Stanbope and Stan- 
hope, quod vide but Variance in the Chriſtian or Sur-Name 
is material: Wherefore this was not allowed to be an Error. A 
ſecond Error was aſſigned, becauſe the Writ was, quod fuit Poſ- | 
'  Seffionatus de diverſis binis & catallis ad valentiam 201. and loſt 
them, which came to the Defendant's Hands, and he converted 
them.. And the Writ doth not mention any Goods in Specie, 
but the Declaration was, quad fuit Poſſeſronatus de duobus Cadis de 
| Claret Wine, and one Hogſhead of White Wine, and doth not 
mention any Value; ſo the Writ and Declaration do not meet, 
nor doth it appear, that the Declaration is founded on this Writ. 
And when the Declaration varies from the Writ in Subſtance, it 
is not aided by the Statute of 18 Eliz. And, though the Statute 
helps where thete is not any Original, or that Original be varied 
in Form, yet it doth not ſo, where the Original varies from the 
Declaration in Matter of Subſtance in the Declaration, as it is 
held, that ad Valenciam is not Matter of Subſtance in the De- 
elaration, and, being after Verdict, is aided by the Statute ; where- 
fore the Judgment was affirmed, 2 Roll. 479. 


5 Hendy ver ſus Thirſt. Hil. 9 Ja. | 


IRR OR of a Judgment in the Common Bench. The Error cre. ja. 664. 
aſhgned, for that the original Writ was, de Treſpaſs in Rud- 
delow, and the Declaration was, de Treſpaſs in Boxe. And the Writ 
being returned, and the Court informed that this was the Writ 
whereupon the Declaration was founded, and, upon Sci. fac. two 
NMibils returned, altho Lee, Ch. Juſt.” ſaid, he knew Ruddelow 
to be an Hamlet within the Pariſh of Box, yet the Court 
not knowing it, it was held to be Variance in Subſtance, not 
aided by the Statute ; wherefore the Judgment was reverſed, 


Saxey 


224 


Bulſtrode, 1ſt 


part, p. 216. 


2 Bulſtr. 288. 


Uartante. 


- 


£9 $ 2 287 


Saxey verſun Whemplon. Blieb. g Ja. 


SEX : 
A r 


N a Writ of Error to! rcberſe e ren in an 

Action of Debt in London againſt William Saxey alias dictui 
ef this Variance was alledged for Error. Hilliams, Juſtice, 
If he were named Saxe in the Original, and Saxey in the alias 
dictus, this would be a clear Variance; for that he ought to 
declare againſt him by the Name that he was at the Time when 
he ſealed the Bond, and as he is named in the Condition; and 
that the alias dictus is for no other Purpoſe but to make the Name 


to agree with the Name in the Bond.  Yelverton, Juſt. If the 


Action be brought againſt F. S. who, at that Time, was an 
Eſquire, and afterwards he is made a Knight, there he ſhall de- 


clare againſt J. S. Eſquire alias didtus J. S. Miles. The whole 


Court clear of Opinion, that this is no Error, for that a may 
eaſily be made an x. This Error was over-ruled by the Couff; 
and, by the Rule of the een Kor, woyes Was affirmed. for the 
en Wi 2 1 
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Watts verſus Kemp. Ls 1 2 TH 


N an Action of Treſpaſs for entring into a Houſe and inte 
a Cloſe, ſur Non culp. pleaded, the Parties were at Iſſue up- 


on one of them, but not for the other. A Verdict found for the 


Plaintiff. 

It was moved in Arreſt of Judgment, becauſe the Aion Was 
brought for two Treſpaſſes, and but one put in Iſſue, and fo for 
this n of Variance the Plaintiff not to have judgment. 

Cole: Two Treſpaſſes are here laid; the Defendant pleads to 
Iſſue to one of them, but not to the other; and this to which he 
pleads is found againſt him. judgment ſball be given for that 
which is found. The whole Court agreed herein, pl. r . 


by the Rule of the Court, ae for Plaintiff... 5 0% 


25S + 
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J ones verſus Stenor. 13 Ja. 


. 


N an Action upon t the Caſe «i Trover and Convetſion, fur 3'Bultr, 121. 
Non culp. pleaded, a Verdict for Plaintiff, . Harris, Serjeant, 
es 5 in Arreſt of Judgment, that in the Ven, fa. a Juror was 

named Harewood, in the Diſtreſs, and Jurati he was named Harr- 

ipod, and ſo for this Variance he prayed a Ven. fa. de novo, this 
being like another Caſe here adjudged, where, in the Ven. fa. a 

Juror was named Swift in the Diftringas, and Jurati named Swiſt, 

and this was here reſolved to be bad. 

The whole Court agreed in this, that where there is an / for 


an /, this is bad clearly, for they have not the like Pronuncia- 
tion, and therefore this is apparently bad. 


 iCreke, Juſt. Baxfter, and Baxter, this. is all one. 3 
The whole Court agreed this to be no Variance, for that Norton v. 
| Harewood and Harrawobd, idem ſonant, and they are all one; and 80e 110. 


ſo, by the Rule of the Court, Judgment was given for the Plain- 
tiff. 


Fognan verſus Ward. 22 Ja. 


IN Eieetion . after Verdict r Plaintiff, e moy- Latch. 58, 
ed, that there was a Variance between the Bill on «the File \ 
and the Declaration, viz. 10 Acres of Land more in the Declar- 
ation, and there were other Varianoes, and for this, Judgment 
was arreſted, but afterwards amended. Vide Lateb. 86. Anon. 
and Latch 162, Fo yu”! v. Taylor. Palmer 40 5. 2 Roll. 52. 


Keynel verſus Kelly. 21 Ja. 
75 E E Original; was in Dots) the 8 in . 1 25, 
I | which is in another County; that is Error, 14 Ja. Rot. 
340. Pollard and Wite's Caſe cited per Crew, which was ad- 
. [judged accordingly. Per Crem and lu hitloct: It is the Fault of 
the Original. Jones and Dodderidge held the contrary. - Vide 
ſame Caſe. Vide. Cottrell v. Furnivall, Palm. 39'. 2 Roll. 382, 
4. . v. . Cro. Cha. 272— 281. 5 


Gg Anonymous. 
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me Hil. 1654. 
Style 432. FF \ \n E Court. was moved upon an Affidavit for a new Trial, 
0 | becauſe the Jury were not kept together till they had 
given their Verdict, as they ought to be. But Roll, Ch. Juſt. 
anſwered, this is a Miſdemeanor; yet, the Verdict is a good 
Verdict notwithſtanding. Vet, we will hear Counſel on both 


Sides before we, conclude. OT. TRIO, Vide Mood v. eee. 
e n | x $46 


* Winds verſus Danby. Mich, 1 3 Car. 2 2. 


1 Reble 185, RRORS of a Judgment i in 0. B. oi che, "T5: i The 
| Ven. fa. is Cam, and the Diftringas, Cham; which, 


Arlam, is no Variance; if it were, 0 ee ſhall wah exaniin- 
ed, per 21 Is. 


Bennet verſus Dean. 


Mich. 19 Car. 2. 


2 Keble 293. AIL was put in to Sei. far by bn Benner, Efnire, and 


the Declaration was on a Recognizance by the Name of 
John Bennet, Gent. an Attorney of the C. B. and on nul tie! 
- Record of the Recognizance by Jobn Bennet, ' Eſquire. Per Cur”: 


This is all one Name, and no Failure; for the er mes 
no Notice of en here. ; TY 


Skidmore arte Bedie- REY Term 31 & 32 Car. 2. 


2 Show, 93. | \'RRO R upon a Judgment i in the F en he 
9 90 , Writ was, a Treſpaſs for entring into his Houſe and fe- 
I eu Cloſes ; and the Declaration i is of an Entry into his Houſe 
and in wnum Clauſum et unum Toftum. Held naught; for that 


_Te - oagh is not a Cloſe,” but: Ground Wirren 2 Houſe formerly 


— 


* * 2 
\ 


- Variance, nen 227 


. 'Brinley N oa T aylor. Tri rin. Term 3 Ja. 


R ROR of "Idan in C. B. Pollexfen The 954 Comberb. 
ginal is, guare Clauſum fregit ; the Declaration is, Clauſum bo. 
et domum, which is a Variance; and that was aſſigned for Error. 
Levintz contra: That this ſhall not be ſuppoſed to be the very 
Original. 2 Roll. 790. 
Follerfen: : Cre. 290. Stainer s Caſe, and 307: "Join v. | Davis. 
| Jodgraens reverſed. 2 Cur 8 


'F 


TY Caſs: Paſch. 1 Ann. 
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W R IT of Error named the Plaintif i in the . Ac- Holt 253. 
tion by a wrong Surname, and it was moved, that the 
ee notwithſtanding the Writ of Error, might take out 
Execution. Here the Court held to be a fatal Variance. 

And by Holt, Ch. Juſt. Where a Writ of Error abates by 
Motion, the Defendant in Error muſt move for Leave to take 

out Execution; but where, by Reaſon of Variance, the Record 
is not removed, he need not move the Court for Execution. 

At laſt the Record was ordered to be amended. 


Canning verſas Davis. Eaſt, 1769. 


HE Proceſs was, to anſwer the Plaintiff, who, &c. for 
1 the King as for himſelf, and the Declaration was in his 
own Name only, emitting the qui tam; and the Court held this 
Variance fatal, and ſet the Terence aide. See 4 Burr, 2417. 
S. C. e E | 
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3 Leon, 
p. 200, 


Noy 57. 


_ Uenite and Uenire balls, e 


* 


Ee 2 4 N 5 a a were Bail foe. one Kind i at the! Suit of 
Alice Arnold, Kemp was condemned, and a Cap. ad Satrsfac. ; 
awarded againſt the Sureties, by which Proceſs Godfrey was 
taken; and he ſuggeſted to the Plaintiff, that Evans, the other 
Bail, was ſufficient to ſatisfy him, but that he himſelf was not 
ſufficient, but utterly unable to do it. Upon which Surmiſe, the 
Plaintiff was content that Godfrey ſhould go at Liberty, fo as he 
did procure Evans to be arreſted, who did it accordingly. And 
afterwards it was eſpied, that the Ven. fa. was to ſummon twelve 


in A#ione Ti ranſgreſſimis. ſuper Caſum, whereas it ſhould be, in 


Audita Querela. It was faid by Kemp, Secondary, that the Ven. 


fa. 3 every original Writ in this Court (as the Audita Querela 


is) ought to contain in it the Iſſue. But when the Suit is upon a 
Bill, then the Words are, recognoſcend. in Adlione Tranſgreſjionis 


ſuper Caſum ; and afterwards, by Atvice of the 2 a N 
Was withdrawn. | | 


Willoughby verſus Grey. * OT. 


e brought, and the 2 out of the Term, viz. after 
the Term ended. If that be Error or not, was the Queſ- 
tion. It was ſaid by the Court, that that was not Error; and 


the Diverſity is between Original and judicial Writs, as 1 Eliz. 


Dyer 168. 3 & 4 Mar. Dyer 129. Popbam : That it is not 
aided by the Statute, being after Verdict. Afterwards a Caſe 
between Moulton v. Hall, adjudged that Term, was vouched; 
the Ven. fa. bore Teſte before the Appearance of the Defendant 
in Court, and it was ruled to be nought. The Court ſaid, that 


that was not like our Caſe; ſo Judgment was affirmed. Another 


Error was aſſigned, becauſe the Writ of Habeas Corpus ibi nomina, 


omitting Jurat. but it was not allowed, Vide illbugbiy v. Grey. 
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Uenue andBenire Nelas, Ditringas, c 225 


Anonymous. 


\TOTE, that if # Ven. ſa. be returned without the Name Noy 72. 
+ N of the Sheriff indorſed, that is not aided by the 18 Eliz. 

cap. 14. becauſe it is not any Return, and the Statute remedies 
inſufficient Returns. And by Williams: That ſo it was adjudged, 

Trin. 40 Eliz. C. B. in Brownlw's Office, Sir Henry Darey's 

Caſe; and Brownlow agreed to it. And by Daniel: That it was 
_ adjudged in K. B. Vide Buckle v. Scarth. 


| Caſe 13. Ja. 6. 


N Information upon the Statute of Uſury, the Defendant Jenkins 283. 

I pleads nil debet. The Jury finds an uſurious Receipt, but 
oes not find any Loan a new Ven. fac. ſhould be awarded, and 
not a new Ni Prius; for, upon Writs where the Jurors are not 

- returnable at the firſt Day (as they are in Aſſize Mortdanceſtor 

1 utrum, Attaint Certificate of Aſſize) they are returnable by 
Ven. fac. after Iſſue joined, which was the Return in this Caſe, 
and the Jury was diſcharged. And where a Juty is diſcharged, 
it cannot be re-charged, but there muſt be a new Yen. fac. 

Where an Iſſue is joined, and the Verdict is imperfect, a new 

Ven. fac. ſhall be awarded. Where an Iſſue is miſ-joined, a Re- 
pleader ſhall be awarded, and it ſhall begin where the firſt Fault 
was. In Mortdanceſtor Attaint Juris utrum Aſſize Certificate of 
Aſſize, the Jurors may be reaſſembled after Verdict before Judg- 
ment or after Judgment by Certificate. This Certificate is not 
a new Proceſs, but is as the Original. Where there is not a 
Loan, but only Promiſe of Loan, and Ule is received, it is not 
Uſury according to the Statutes in Force, but only a Breach of 
Promiſe, 37 H. 8. c. 8. gives an Information upon the Receipt, 
where there is a Loan, but not without a Receipt, 13 Eligz. c. g. 
makes the Contract void upon an uſurious Loan, altho' there be 
no Receipt, „ oy 


Caſe: 
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Caſe 44 


Jenkins 295. H E Ven. uc. 1s returned. by two Colhiieth, 184 the' ] Di/- 
tringas by three, where there are four Coroners. After 


Verdict, this is aided by the Statute of Feefails, Hob. 70.5 Lambs 
Caſe. See Caſe 8 5. next ir Page. apt. 1 | 


\ 
5 "Y 
45 


Caſe. 8 8. 


Jenkins 3 10. HE Plaintiff and Defendant are at Iſſue, a Jury is re- 
- 5 turned, and, it not being full, the Plaintiff prays a Tales, 
. the Jury by the Tales is returned full, the Plaintiff challenges the 
Array. for Kindred between the Sheriff and the Defendant, it is 
| fo found by Tiers, and the Array is quaſhed, A Pen. fac. iſſues 
to the Coroners to try the ſaid Iffue; the Plaintiff has a Verdict 
for him, and Judgment affirmed in Error. 
For, although the Plaintiff prayed the Tales, the Time was 
come to challenge the Array Naeh the Jury was full. If the 
Sheriff was indifferent at the Time of the making the Array, 
altho' he be not ſo afterwards, the Array cannot be challenged 
A Juror may be challenged for a Cauſe arifing after he is ſworn, 
and not in eſſe at the Time when he was ſworn. T he Array c can- 
not be challenged after a Juror: is ſworn. LEN 


Jenkins 332, Wo. after 1 in Debt 1 B. ſues a Capias utlegatum 
* againſt him, and delivers it to the Sheriff, for him to-execute 

this Writ upon B. Yet, he does not execute it, but returns 
Non eſs inventus to the Court of Common Plæas. The King and 
A. join in this Action; the Sheriff in this Caſe pleads Not guilty. 
The Viſne was, de Vicineto de Weſt ; a Verdict is found againſt 
him; judged ahd affirmed in Error. The Sheriff ſhall .be fined 
to the King, and A. ſhall have his Damages for the entire Debt; 
and the Yijne from Veſt is good, for the falſe Return was made 
there. And the King and A. may well join, for this Capias is 
hos King s Writ, But, 1 in this Caſe, the King may be omitted, 


Caſe 
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5 Caſe 74. 15 Ja. 


HE Bill was filed in the King's Bench FE 12th of Fe- Jenkins 335. 
bruary, the laſt Day of Hilary Term ; and the Award of 

the Fe. fac. by the ſame Roll was returnable the ſame Day, yet 

good after Verdict. A Ven. fac, was teſted the 1oth of Februa 


N 
two Days before the Bill filed, the Plaintiff had a Verdict, and 
Judgment affirmed i in Error. 


Caſe 85. 13 Ja. 


vnn. fac. to try an Iſſue is returned bs the Coroners 7 a * 338, 
County; there are four of them, and only two return 
the Ven. fac. and the Plaintiff has a Verdict and Judgment. This 
is not Error; judged and affirmed in Error. This was a good 
Cauſe to ſtay the Trial, but not after Trial to reverſe the judg - 
ment, and the Caſe is aided by the Statute of Feofai/s. Cro. 383. 
- " yg 2 Roll 073 dee Caſe 88. in the een Page. : 


Dish aſs Spratt Faſt; 29 Eliz. 


Eye. firme, they were at Iſtue, and in the Ven. fac. one Cro, Elin. 
of the Pannel was named Thomas Barker of D. and in the 57. 
Diftring. jurat. he was left out, and Thomas Carter de D. put in 
his Place; and, at the NV Prius, Thomas Carter was ſworn, and 
with others tried the Iſſue. Coke alledged this in Arreſt of Judg- 
ment, for now there were but eleven of the Pannel, Thomas Carter 
being miſtaken and falſly named for Thomas Barker, As in a Ven. 
fac. a Jury was returned by the Name of George Thompſon, and 
in the Diſtring. jurat. he was named Gregory Thompſon, and ſworn 
at the N Price, and this was held a void Verdict. But the 
Court ſaid, there is a great Difference between a Miſtake in the 
Name of Baptiſm, and in the Surname, for a Man can have but 
one. Name of Baptiſm, but may have two Surnames. 


Scarlet's 


232 


Oro. Eliz, 
151. 


Cro, Eliz, 
170, 


. Cro. Eliz. 
183. 


n 


Denne and of entre fictas, | 


dual Cale. | 3¹ & * Eliz. | 3 


* 3 


1 3 os ; * * * 


\RE 8 p 488. Verdi for the Viki, Burt lobe 
ed in Arreſt of Judgment, that the Ven. fac. was, et ba- 
1 ibi hoc breve, and ſaid not, aomina jurat; fo that the Sheriff 
ad no Warrant to impannel a Jury. Alfo, it was libratas pro 
libras; ſed non allocatur, being within the Statute of Feofails ; and 
it was adjudged _ the Plaintiff. 


Lane e Milward. Tan. 31 Eltz Rot. 490. 


Er R 0 R upon a 8 Ki Reading upon an Aung 
iſt Error, That the Ven. fac. was, 24 Jurator, where it 
ſhould be, 12 Jurat. and this at firſt was held Error; but, 
after divers ancient Precedents were ſhewn where ſuch Ven. fac. 
were awarded, it was allowed to be good, for they would not 
reverſe ſo many Precedents. The Action was againſt V. M. and 
the Judgment was againſt predif. J. b. M. but the Court held 
it was but a Miſpriſion of the Clerk, and might be amended in 
Affirmance of the e and the an FH was affirmed, . 


i 


Short verſus Helyar, Hil. 32 Elz. Rot. 44. 


RR OR in Treſpaſs. 1. The Ven. Ele. bore 5 upon 
the Sunday, which is non Juridicus; ſed non allocatur, for it 


is helped by the Stat. 32 H. 8. 2d Efror, Treſpaſs was, pro 
defaltatione Herbæ & Herbæ conculatione pedibus ambulando continu= 
. ando quo ad Depaſturationem & conculcat Herbz, Gr. whereas De- 
paſturing was not mentioned before: It was held, but Burplulige 
and ad Was affirmed, | 
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- Gunell verſus Bradiſn. Mich. 32 & 33 Kliz. 


Ven. fac. iſſued, bearing Date the th of July, and was Cro, Eli. 
, returnable the 6th of July; and, becauſe this was a Judi. #0 203. 
cial Proceſs, and may be returnable dz Die in Diem, it was held 

it may be well amended., And it was faid, that it is uſual in the 

Common Bench, if a judicial Proceſs bears T: * * Sunday, 

to amend it. Vide 4 ms v. os of 


| enen e Griffith and Another, Sheriff of 
E BT -ujon/ an. We, Mik was, Albi debent, the Ven. Cro. Els. 


Briſtol. Mich. 33 & 34 Eliz. * 
D . and Diſtringas was, guandam Juratam in placito Tranſ= 258. 
greſſions, and this, after Verdict, was alledged in Arreſt of Judg- 
ment, and for this Cauſe judgment was ſtaid, for it is not aided 
by the Statute of Jeofails; but, if the Venire or e had 
been right. it had been otherwiſe, 
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 Calthorp worſe Woodward. Trin. 32 Eliz. 


RR OR of judgment in Debt. Error e was, that Cro. Eliz. 
the Ven. fac. was awarded upon the Roll, Trin. 28 Elie. 257. 

returnable Mich. 28 & 29 Eliz. and the Trial was by N Prius, 

the 4th of July, before the Return of it, which is a Calling of 

the Jury without Warrant, and the Court held, that if the 

Ven. fac. hath an ill Tefte, or an ill Return, or is wanting, this 

is aided by the Statute after Verdict; but here it is not wanting, 

but the Jury is taken before the Return of it, and ſo without 
betas and for this Cauſe it is ill, and not e 130 the Sta- 
| 0108 N V. 9 1 
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234 


Cro. Ez. 


258. 


Co. Eliz. 


422. 


Cro, Eliz. 


466 


Wo menus, 


denne and de 


wal eg, Uplon." 33 & 34 Ellz. 


"RESPASS, 1 was moved in Kirect of fotiheriond 8 
1 Verdict, that che Ven. far, and the Pannel were wanting; 
50 ib Ditringat jurat\ aud the Pannel anne red to it remained, 
and e ace to be 0 Ns the” Stature. 7 9 eee 
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Adams e Ae 37 my wy Eliz. 


Tb moved in Arreſt of Jud ment after Verdict, that the 

Ven. fac. bore Tefte the gth of Fuß, 37 Eliæ. returnable Die 
Mercurii proxime poſt tres Trinitat. proxime ſequent. which Day is 
not yet come, for the th of July, 47 Elia. is Dies Mercurii in 


tres Trinitat. 37 Eliz. and the laſt 4 of the Term, and there- 


fore the Writ here is not returnable the ſame Day, but ought to 
be, Die Mercurii proxime poſt tres Trinitat. which is a Year after; 
where fore this Trial is before the Day that the Ven. fac. is re- 
turnable, and therefore ill. And it is not like, where in a Trial 


the Ven. fac. is not returned, for that ſhall be intended good. 


A Ven. fac. being awarded and returned, and that it was em- 
bezzled, which is aided by the Statute, and of that Opinion was 
the whole Court at this Time, ſed adjournatur. Vide Gunnel v. 


Bradiſb, and Sbere v. Dickinſen, and the Earl of Woreefter v. Pad- 


don. 


 Weare verſus Woodliffe. 35 El. 


4 SUUHPSIT The Parties being at Ifue, 5 a yo 
fac. awarded and returned, and afterwards a Diftringas,” the 


: en was before the Juſtices of Ni 7 Prius in Exon, but it did 


not appear upon the Back of the Diſtringas that it was returned 
by the Sheriff, there being no Return at all upon it, and this 


Matter was alledged in Arreſt of judgment, and a Precedent 


for that Purpoſe cited betwixt Stayner v. James, 35 Eliz. where, 


for this Cauſe, Judgment was reverſed. But all the Juſtices held, 
that foraſmuch as it is in the ſame Term wherein it came in, it 
| A 8 


15 | \ Y >. , FA 
* 0974 14 , * 


may be well amended upon Examination of the Sheriff, that he 
intended to return it, and the Return ſhall now be made thereto, 
but if it were in another Term, it cannot be amended ; where- 
fore it was ordered, that the Sheriff ſhould be examined, and if 
it appeared that de intended to return it, and that it was tried 
by the ſame Jury, as it ought to be, that it ſhould be amended ; 
and it was afterwards amended, and the Plaintiff had Judgment. 


4 © 17 
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£ 98 near Skere worfu Dickenſon. 


RRO R 2 a Judgment in the commbn Bench, and af Cro. Eliz, 
ſigned, becauſe the Ven. fac. was awarded upon the Roll 553. 
in this Manner, Ideo preceptum eſt quod Ven. fac. 12—quod font bic, 
and a Space left for the Day of the Return; ſo that there was 
not any Day for the Return upon the Roll, although the Day of 
the Return was expreſſed in the Ven. fac, and it was ſaid, that 
the Ven. Fac. ought to be awarded upon the Roll, and to have 
a Day certain, for that is the Warrant for the Writ of Ven. fac. 
and if it be not according to it, it is Error, and not amendable, 
and of that Opinion were Popham and Fenner, but Gawdy held it 
to be amendable, e- adjournatur, but afterwards the Judgment 
Was affirmed. Yale Adams V. Aloon, ante. 


; Morgan verſo Wye. 39 ql 


RROR in the Exchequer Chamber of a Judgment in the Cro. Elia. 

E Queen's Bench. The Error aſſigned was, becauſe the Ven. 574. 
fac. was awarded to the Coroner for Conſanguinity in the She- 

FG and it was returned by the Coroner ; and afterwards a Tales 
was awarded, and it was returned by the Sheriff ; and it was tried, 

and a Verdict given and Judgment; and for this Cauſe held to be 
erroneous, and not aided by the Statute of 32 H. 8. or 18 Elig. 
e the” Mae was reverſed. 


 Hhea Beekman 
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Cro, Eliz, 
587. 5 


3 Cro: Eliz. 


605. 


Tro Eliz. : 


752. 
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TU en te f OY 


| Uenue-and'© 


" 4 1 
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bekam verſe 17 30 & 49 wh, 


5 RESPASS "afar Verdict; TY 1 e in Arreſt. * 
Judgment, that neither upon the Ven. fac. or. Diſtringat 
there was not made any Return. And. it was held by the whole 
Court to be a good Cauſe for ſtaying the Judgment, and that 


it is not aided by the Statutes, for they. aid Miſ-returns,. or in- 


ſufficient Returns, but: here is not any Return and therefore not: 
aided, and Judgment was thereupon ſtaid. Via n v. Oy”. 
ward,. and Adams, v. Alen. ante. 


+ # F 1 
* A Pj f 3 i 


5 he Euler Worceſter wle! Paddon. F 49 Bliz.. 


4 
1 * 


RE SPASS. | Alive: Verdict. it; was: HET in e of 
Judgment, that the Ven. fa. was made returnable three 
Days after the Term; and, after a Diſtringas was awarded, and 
the Jury taken thereupon, which, was ill, becauſe the; firſt. Ven. 


fac. was ill. Gawdy If there be no Ven. fac. it were holpen 


by the Statute of. 7 8 but an ill Fen. fac. upon the Record 
is not holpen. Popbame The like Caſe. was of late in this Court, 
and ruled to be ill; wherefore, for this Cauſe, Judgment was ar- 
reſted. Vide 1. Elz. Dyer 168—107—265.. Adams v. Albon.. 


Anonymous. 42 Eliz. 


RR 0 R 0 a Judgment i in an Action upon the Caſe. The 
Error afligned was, becauſe the Ven. fac. was, Quorum qui- 


1 Haber 4 libratas Terra, Gc. where the Form preſeribed by 


the Statute is, Quorum quilibet babet 4 libras Terre. but it was 
ſaid, that /ibrata Terre is as good Latin as-libra. Terre, And the 


Statute intends nota preciſe Form, but that every one ſhould have 
41. Jerræ, and the Courſe in Fines is by. /ibratas ;. and the Pro- 


thonotaries of the Common Bench certified their Courſe to be 


always. after the Statute to make their Writs quatuor libratas, 


wherefore it was held to be no Error, and Judgment was affirmed... 
- l Kir- 9 
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Kirchever verſus Wood. 43 Eliz. 


7<RROR. of a Judgment in the Common Bench. The Er- 
4 ror aſſigned was, for that, in Debt upon an Obligation, 


Hadham in Hertfordia: And Iſſue thereupon and a Ven. fac. 


Payment was pleaded apud Damum Manfionalem Rectoriæ de Much 


237 


Croi Eliz. 
804. 


was awarded, 4e Vicineto de Much Hadham; whereas it ought to 
have been, de Vicineto Rectoriæ de Much Raban But all the 
Court (abſente Popham) held, that Much Hadham is here intended 


a Vill; and the Rectory of Much: Hadham. and the Vill of Much 
Hodbam be all one; wherefore the Yen. fac. was well awarded, 


and d was affirmed. Vide 39 H. 6. 


| Green vorſur Rok. 43 Elz. 


Es R R 0 R; "or that Joilgricnt was given by Default againſt Cro. Eli. 
the Defendant, being an Infant. Ifſue was taken that he 818. 


was of full Age, and Godfrey moved, Whether the Trial ſhould 
be in Nerfilk, where the Land was, or in Middleſex, where the 
Action was brought; and the Court held, that it ſhould be tried 
in the County where the Land lay. And Tanfield ſaid, it was fo 
adjudged in this Court between ah upp at v. Burfind, = Ed. z. 
- Keble 554. 


Brigges verſus Thompſon. Eaſt. 3 Ja. 


N this Term, between the King and one Thompſon in an In- 
formation upon the Statute 21 H. 8. for taking to Farm Land 


Velver. be: 


by ſpiritual Men. The Award of the Ven. fac. to try the Iſſue 


was made returnable ubicungue, &c. but the Writ of Ven. fac. 
was made returnable coram nobis, omitting theſe Words, ubicun- 
gue, Sc. ſo that it did not anſwer the Award on the Roll, and 


the King' s Bench is removeable, ſo that coram nobis is altogether 


uncertain and out of Courſe, and Judgment was ſtaid on this 
Point. 


Doctor 


Velyer. 6% ]: 


| 3 


per Curiam, it ſhall be amended in ba Date of the 4e, vis. td 


Dodger Nevil verſus Bates, Peſek g 8 


FTER iſſue betweet this Partia,thbuJ'e Jar. vpon which 


dhe Trial was, vhs“ made returnable gu uind. M. od bore 


70% 12 Feb, which is. the laſt Brief Filez Plum. | And: yet, 


mw forth before the Return of it, and that in Favour of Trials, for 
is but the Default of the Clerk. And a Precedent was ſhewng 


—— the Ven. fac. bore Tefte 24 Feb. which is out of Ferm, 


returnable. in the Term Time, and it was amended. And alfa 
in the Caſe in Queſtion, the Diſtring. juras. likewiſe bore: Teſte 


12 Feb. which is the ſame Pay of the Teſte of the Ven. far. and 


this Diſtringas, in it's Nature, iſſues after the Ven. fac. returned 
and amended alſo in that Point, for it is but a Miſpriſion of the 


Clerk. But in the ſame Caſe this Term, between Lee, Plaintiff, 


againſt Lacon, for a Treſpaſs in Com. Salop; after Iſſue between 
the Parties, and a Ven. fa. awarded on the Roll, which Award is 
always general, the Writ of Ven. fa. was made Vicecomiti, omit- 
ting Salop, for a Space was in. the Writ, for it, but yet it was 


' really executed by the Sheriff of Salab. And it was Aleaged! in 


Yelver. 14. 


Arreſt of Judgment, that the Ven. fac. was vicious for that Rear 
ſon, But, by Gawdy, it ſhall be amended ; and per 3 and 
Williams, it is as no Writ, becauſe it is not directed to any Officer, 


and then it is aided by the Statute of Jeefails. See er 8 Rep. 
02. 


— 


Parkeburf ft wor 1s Palmer. Mich. 5 Ta 


idſione in Com. Kant. . upon 
of 7 Non Af unpfit pleaded; the Ven. fac, was, de vi. Ville & 
Parochice de Maidion ; and it was adjudged: Error and an in- 


2 ** 


nplit laid at Ma 


ſufficient Trial, for the Trial ought not to be from a larger Pre- 


cinct than the Plaintiff himſelf has ſuppoſed the aybſtance of as 
Matter to be, and this ond totam Gee. A . 


Willoughby 


tengas, .. 
* * 81341 D xn 2 en 


ven 


a. did bear Tofte out of the . and alſo there was 
1 "Mok lace mentioned in the Writ where the Yiſne ſhould 
be impannelled, and after the Writ ſaid, coram Juſticiariis, and 


Jus lies. 588 Elz. 


Owen s Rep, 
59, 


did not ſayy\ pred Weſtmonaſter. and a Trial was had hereupon, 


and Judgment given, which was prayed might be reverſed for 


theſe Cauſes; but it ſeemed to the Court, that notwithſtanding 
all that was alledged, it was good enough; for, although the 
Ven, fac. was not good, yet, if the Diſftringas had a certain Re- 


turn and Place therein, and the Jury appeared and gave their 


Verdict, ſo, that a Verdict was had, the Statute will aid the 
other Defects, as in the Caſe adjudged between Marſfp and Bu- 
ford, where the Venire bore Teſte ont of the Term. But Fenner 
ſaid, that the Tye was in the Term, but on the Sabbath Day, 
which | was not Dies e OED A Wa ante. 


* 
+ 


„b er verfu Grills Hil. 39 Eli | 


N a Treſpaſs. The Parties were at Iſſue, and a Yen. fac. 
was awarded on the Roll, returnable OZabis Trinitat. and the 
Venire was made after the Day of Octabis, returnable at a Day out 
of the Term; and the Diſtringas was made, and the Jury im- 
pannelled, and a Verdict and Judgment for the Plaintiff. And, 


Owen's Rep, 
62, 


in a Writ of Error brought, this Matter was affigned, and the | 


firſt Judgment affirmed, for this is aided by the Statute, being 
it is the Default of the Clerk. And the Caſe was cited between 
Throne and Fulſhaw in the Exchequer Chamber, Mich. 38 & 39 
Eliz. where the Roll being viewed, and the Venire not good, 
it was mended and made according to the Roll, being that which 
warrants it, and is the Act of the Court, and the other Matter 
but the Miſtake of the Clerks. But if the Roll were naught, 
then it is erroneous, becauſe the Venire is without Warrant, and 
no Record to uphold it, and fo it was held in the Caſe of Wal- 
ter een and Beh.. 
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＋ was Moved in Arreſt of age ment upon Iſſue joined inter 
1 Wathiam Grub; and in the Pr ac. he was called Matbeum 
Grub. And Cook, ' Ch. juſt. ſaid, that the Ven. fuc. was vicious; 
but, becauſe that the Jury an" We =” n rr bay e 
the Trial v was well tat OMA bu. 


Godbolt #1 0 


' Browh FIT Frering. Ut 2 1 Gr. of 


TN. an ö of Debt for i” After the Verdict and 
1 Judgment for the Plaintiff in the Common Pleas upon a Ver- 
dict of Error brought and Diminution alledged, it appeared, that 
the Iſſue was joined Paſch. 21 Car. And the Pen. fac. certified 
to be in placito prædicto inter partes prediftas, bore Tefte Paſeh. 
20 Car. and this was moved for Error, but it was adjudged to 
be holpen by the Statute of 8 E/iz. cap. 14. as if there had been 
no ſuch Writ ; for it is impoſſible that this ſhould be the Writ 


in that Action. 


Alleyns 20, 


* 
; 1 
5 . 


Call 1 3 3. 


Gouldb, 188, BO: Or ER ang a Writ of N againſt J and the 
Error aſſigned was, for that the Suit was commenced 35 El. 


and the Ven x i to try this Iſſue bore Tefte-33 Eliz. Gawd) : 
A Ven. fa. which bears Teſte 33 Eliz. cannot poſſibly . be to try 
an Iſſue in 35 Elix. which is two Years, after, and therefore 
there is no Ven. fac. and ſo holpen by the Statute of 18 Eligz. 
after Verdict. Tanfield : This very Caſe was York's Caſe, ad- 
Judged in this Court, that it was not holpen by the Shouts, 


' Hudſon 


1 . N 
e | Watt Ate 8 F 
8868 4 þ | 
h Hudfon verſus Banks. 40 l. 
+ y ewe 


\RROR "Tl JuSzieiit 5 in Debt in che Sstümbß Bench, cio Ja. 28, 
7 The firſt Error aſſigned was, becauſe upon the Ven. fac. one 
Randol Sewell was returned, and the Diſtringas was Randol Sewel, 
and the Sheriff upon this returned Rannus Sewel, who was ſworn; 
ſed non allocatur; for the Court ſhall intend Rando! and Rannus 
to be both one Perſon, and that it is his Name briefly written. 
Another Error aſſigned, becauſe Robert Vaux de Ulton was return- 
ed upon the Ven. fac. and Diſtringas, Et idem Robert Vaux pro 
defectu Furator comparuit is returned and ſworn upon the Tales de 
Circumſtantibus, which was confeſſed by the Nullo eſt erratum 
pleaded. But the Court (Caudy and Fenner abſentibus) held it to 
be no Error, for it is contrary to the Record; for it ſhall be 
intended ſeveral Perſons, and not one and the fame ; and altho* 
in Nullo eft erratum be pleaded, that is not any Confeſſion, but 
guafi, a Demurrer, becauſe it is not an Error aſſignable. And 
Williams denied the Caſe which was cited at the Bar, viz; If a 
Juror be trait by Challenge, and afterwards tries the Matter, it 
is not aſſignable for Error, becauſe it ſhall not be intended to be 
one and the ſame Perſon, but ſeveral Perſons, and he ſhall be 
eſtopped to ſay the contrary. Vide 12 H. 4. Et Hil. 32 Elizo 
betwixt 3 v. Hammond. And afterwards the judgment 
Was affirmed. Vl Ye; 4000 
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Sir Percival Willoughby verſus Egerton. Hil. 43 Eli 0 


RRO R of a Judgment in Cheſter in PFormeden.” The Cro. Ja, 35. 
firſt Error aſſigned, becauſe the Parties being at Iſſue, a 
Ven. fac. was awarded to the Sheriff, and afterwards.upon Entry, 
quod Vicecomes non mifit breve, a Ven. "fac: was prayed and awarded 
to the Coroners, which ought not to be; for, being once award | 
ed to the Sheriff, the Plaintiff hath admitted him to be a Perſunn 
qualified to make the Return'; and the ſame Sheriff not being 
removed, he cannot, without Cauſe fince ariſen, pray a Ven. fac. 
to the Coroner; wherefore this Award of the Ven. fac. to the 
Coroners is Error. But, becauſe that being awarded upon the 
Roll, is but as a Continuance, and there was not any Yen. Hah | 
T3 taken 


taken forth, and it is but Matter of Form to make ſuch a Con- 
tinuance, therefore it is well enough. 22 Ed. 4. 3. Dyer 344. 
357. 14 H. 7. 6. and 19. 29 Ed. z. 14. ' #1 H. 7. Net. 29. 
A ſecond Error aſſigned, becauſe it appears by the Record, that 


upon the Ven. fac. returned, the Tenant made Default, and 


Judgment entred, Ideo Confideratum eſt quod petens recuperet ſeifinam, 


and he doth not ſay, Ideo recuperet per Defaltam, as it ought to 
be, where the Judgment is by Default. But the Court held, 
that it was well enough; for, when the Record mentions that 


the Tenant made Defaul t, and it is, Leo Sen recuperet ſeifinam, 


dents are both Ways; wherefore, &c. 


| Ero, Ja. 78. 


Cro. Ja. 95. 


it is upon the Matter a judgment upon Default, a0 the es 
| Humphey Lea verſus Lacon. 1 8 1. 


— RESPASS. Aer Verdict, "BY was ane in are: x of 
1 Judgment, that the Ven. fac. was awarded in this Man- 


ner: Jacobus, Sc. Vicecomiti ſalutem, &c. ſo omitting of what 
County he was Sheriff. And it was returned by the Sheriff of 
the County of Salop, where the Action was brought, and now 
moved, that it was an ill Trial; and here is an ill Writ. ' And it 
it is not the want of a Writ which is not helped by the Statute, 
Et non conſtat Curie, by what Sheriff of the County it is return- 


ed, nor by whom it is returnable. And the Sheriff.of the County 


of Salep hath no Authority thereby to make the Return, no more 


than any other Sheriff of any other County. But, notwithſtand- 


ing, becauſe this Writ is warranted by the Roll, which is well, 


it being judicial, may be amended; wherefore it was awarded 


to be amended, and the Plaintiff had Judgment. 


— 


Sturges 1 Tudkin. $0 3 Ja 


"AUX Impriſonment. peda the e atud 
Wheſton ; the Defendant juſtifies by Reaſon of a Warrant 


upon a Capias out of the Common Bench directed to the Sheriff 
of Suffolk, made at Bury, &c. The Iſſue was here, De ſon tort 


— and Wampe a Ven. Lani was awarded, 4. vicineto de 


-. Wheſton . 


Wheſton only ; 1 after verdict for the Plaintiff, it was en 
ed in Arreſt of Judgment, that the Trial was ill, for the Venue 
ought to have been from Bury, and from Mbeſton, and not from 

one of them only; and of that Opinion was the whole Court. 
nm Ven. Fac. de nouo was awarded. 


Nowell verſus Dier. Hil Term 4 Ja. 


CTION for Words. The Defenddnt ts ned, Ae Cro. J 127, 
of the Words, non Culp. quoad ; other Part juſtifies by 

Reaſon of a Felony committed in the County of Somerſet. The 

Plaintiff ſaith, de Injuria ſua propria. One Ven. fac. was awarded 

in the County of Berks, where the Action was brought to try 

theſe Iſſues, and found for the Plaintiff, and Damages ſeverally 

given, and for the Iſſue miſ- tried, the Plaintiff releaſed his Da- 

mages and Action, and had Judgment for the other. 


Smith worſus Batten. + Ja 


OVENANT in n for not en of ie Cro. Ja. 142. 

and for not ploughing of the Land in the County of Hert- 
ford. And upon Nil dicit, a Writ was awarded to the Sheriff "oh 
of London to enquire of the Damages, and the Damages were Ms 
found and the Writ returned. And it was moved, the Writ iſ⸗ 0p" 
ſued erroneouſly, becauſe it was not directed to the Sheriff of "4 
| Hertford, where the Land lay, and where the Damages were | _ 
properly inquirable; ſed non allocatur, becauſe the Covenant is 1 5 =. 
founded upon a Writing made in London; wherefore it was ad- ” ; F 
| judged accordingly. Baker v. 9 249. - | 4 


Fowks verſus child Eaſt, 14 Ja. 


Een rmæ againſt William Child. After Verdict, it was Cro. Ja 795. = | 
8 in Arreſt of Judgment, that the D. iftringas was inter | 

| Fowks & Johan. Child, and, upon Examination it appeared — 

that the Writ was ſo, But the tanncl annexed was intitled, j 

28 | 111 2 1 nomina | 


Dung WO en en He TS NN 
* * . 
—— * ; 


' Uenne and tien 


nomina "Yurttorum: fre, Rich. Fowks: & Willielmum ils, and 
the farors'were the Tame Perſons who were returned upon the 
A he And the Truth was, that there were two Records of 
Nft Prov fd tive Diſtringuſes the one between Richard Fou ir 
and William Child, and, by the Sheriffs Miſpriſion, that Panne! 
which was between Richard Fowks and William Child was annex- 
ed to the Writ of Diſtringas betwixt Richard Fowks and John 
Child, and this only was tried, and not the other Iſſue. The 

Queſtion was, Whether it might be amended, or aided by the 


S Statute of Yeefails And it Was) feſolved, that it was aided by the 


Cro. Ja, 443. 


enen it was een for the Mike py 


faid Statute ; and it is as if there had not 82 en any Weis at t all, 


'Churcher weden Wright, | Mich. I 15 Ja. 


/SSUMPSIT. After Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that the Diſtringas was Blank, 


; and no Return thereupon, nor Name of the Sheriff added or put 


Cro Ja. 493. 


thereto; but, becauſe the Ven. fac. was well returned with the 
Name of the Sheriff added thereto. And this Diſtringas is of 


the ſame Jurors who were well returned before. The Court 


held that it was amendable, and for that Cauſe it differed from 
Rowland's Caſe, Co. 5. 4. for there the Sheriff's Name was want 
ing upon the Jen. fac. which guides the Reſidue of the Proceſs; 


wherefore it was ordered that it ſhould; be amemncgs; and Jadg> 


ment en: oe tho Plaigtig.;. 1 rem 5 54 | 1047 684 
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-bs 45 Waker verſus Mandell, 1 6 Te. 
R R OR of a ie in ee T he Error aff raed, 
becauſe that in. Aſumpfit there, the Defendant. pleaded Nor 


aſfmphit yet, the Ven. fac. was, de vicineto de Newbury, where 
ir ought to have been 4e Newbury; for they have not any Juriſ— 


diction out of Newbury, and for this Point was. vouched 8 H. 8. 
10. and a Caſe betwixt Laggins and Ferrer. But, upon View of 


divers Precedents, that the Ven. fac. hath, been held good both 


Ways, the Court was of Opinion, altbo the Corporation do not 
extend their 7 out of the Vill, yet, che Ven. fac. being 


awarded 


ms de wicinets, 4 ee thoſe of he Torn may 1 wal be 
. 3 and "pray Fa wWas affrmed. 
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I upon Gray's bin Lane; the Defendant pleaded Not guilty, 
and the Record of the N/ Prius was Grave's Inn Lane. Where- 
fore, by Reaſon, of this Miſpriſion, | becauſe there was no ſuch 
Place, the Plaintiff was nonſuited. But now, in regard the 
Paper Book and the Roll were good, vis. Gray's Inn Lane, 
ah was the true Place. And it was but a Miſpriſion i in the 
Record of Ni Prius which was void, being variant from the 
Record here. A Ven. fa. was prayed, te novo, to try this Iſſue, 
and Precedents were ſhewn, Trin. 9 Fa. Rot. 430. betwixt Far- 
thing and Dapper, where, in an Action upon the Caſe upon a 


Promiſe, in Conſideration that he promiſed to pay 10 I. within 


ſix Weeks the Defendant aſſumed to do ſuch a Thing, and for 
Non- performance brought the Action; and upon Non afſumpfit 
pleaded, the Parties being at Iſſue, the Record of N/ Prius was 
in Conſideration that he promiſed to pay 101. within fix 


Months; and for this Variance, being againſt the Truth and 
the former Record, the Plaintiff was nonſuited. And, upon ad- 


viſement of two Procedents, a Ven. fac. de novo was awarded; 
and the Iſſue being tried for the Plaintiff, Judgment was given 


for the Plaintiff. And this Precedent being ſhewn in Court, 


and the Roll thereof well weighed, the Court now held, that it 
was a good Precedent, and ſtood upon a good Reaſon; for the 


Record of N/ Prius ought to be warranted by the Roll, and 


varying from it is void, and the Nonſuit upon it is not material; 
wherefore they awarded here a Ven. fac. de novo. Vide Pal. 378. 
S C. Godbolt paar a Mamas lee e 5 I Kal. 379. 
Nm v. alen. 5 | 


Cumberland vorſus Cumberland. 1 


the Counteſs of Cumberland, Dowager; and hid Waſte in 
the Writ; among others, in the Caſtle of Burgebam, but did 
not other vile align any Town where the Caſtle ſtood, and other 


Waſtes 


* 


ns RESPASS 1 Clauſo ach i in > rocked 75 ae ate Cro. Ja. 669. 


| S H E Barl of ele preugbt « an Action of Waſte againſt Hobart 37. 


le nite katias, 


Wiftes in the Towns of b Berke Flaxbridy ge, and Atphby; 
and then in his Declaration aſſigned Waſte in the Places and 
Towns mentioned in the Writ, and one other Town called 
Langton, not contained in the Writ, whereupon eighteen ſeveral 
Iſſues were joined, whereof one was concerning the Reparation 
of the Caſtle of Burgenbam, and none concerning any Thing of 
. Flaxbridge. And there was one Ven. fac. for the Trial of all 
theſe Iſſues, which did ariſe from the Towns of Purgenham, 
Appleby, and 'Flaxbridge ; whereupon, after Trial of theſe Iſſues, 
whereof fourteen were found for the Counteſs, and four for the 
Earl, and Motion made in Arreſt. of judgment for Miſ-trial by 
the Counſel of the Defendant. It was reſolved by the Court, 
though they were all ſeveral Iſſues, and might be tried by ſeveral 
Ven. fac. and then every Ven. fac. ſhould have come from the 
Place where the particular Iſſue did ariſe; yet, in ſuch Caſes, 
as this one Ven. fac. was allowed to try them all for avoiding a 
Multiplicity, but then that Ven. fac. muſt ariſe from all the 
Places from whence all the Iſſues do ariſe, and from no more, 
as a common Ven. fac. for one Iſſue ought to be. Now here the 
Ven. fac. offended in both theſe, for the Ven. fac. did not come 
inter alia de vicineto caſtri de Burgenham, for a Caſtle will bear 
à Venue but from the Town of Burgenbam, as if it muſt be un- 
derſtood to be in the Town, which is not io, tho a en 

Church ſhall be intended within the Pariſh. © : 

The other Fault was, that the Ven. fac. was: cede em one 

Town inter alia, from whence no Iſſue did ariſe, which alſo was 
not allowable, whereunto the Plaintiff's Counſel gave theſe An- 
ſwers: That this Ven. fac. tho' it were but one in facto, yet, in 
the Law and Effect it was as ſeveral, and then it might be void, 
and avoided for one Iſſue, and yet ſtand good for other Iſſues, 
wherein thoſe Faults were not. And the rather, as this Caſe 
was, becauſe thefe Faults of the Ven. fac. were concerning theſe 
Iſſues only that were found for the Defendant, and ſhe ſhould 
not be received to aſſign Fault in Error in that made for her. 
Whereunto it was anſwered by the Court, that the Ven. fac. | 
being one indeed, could not be made good in Part, and void in 
Part, and eſpecially where a Town was added to the Ven. fac. 
which could not be applied more to one Iſſue than to another, 
and therefore was vicious to all, and, being the Fault of the 


Court, was to be diſallowed by chem ex * e hb De- 
aten ſaid Nothing. 
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The other Fault was, that the aſſigning of Waſte i in the De- 

- Claration in a Town not mentioned in the Writ, was a Vari- 
ance from the Original, and a Fault incurable to the whole 
Writ, and the Fault in the Declaration remains, and is to be 
pleaded in the Abatement of the Writ; whereupon Judgment 


was given, Was calſetur bre, and the Plaintiff was reſolved to 
take a wm rit, and begin again. ; 


Banks verſus Parker, | Treſpaſs 4 


N Aion of Treſp ak was as brought for taking of a Kettle at Hobart 76. 
Weſtoware ; the Nen juſtified by Reaſon of a Cuſtom 
in the Manor of Tiddeſwell, and the Plaintiff joined Iſſue de urig 
fro 76 opria abſque tali cauſa. The Ven. fac. was awarded de vicineto 
eſtowne et Manerio de Tiddeſwell by the Roll, and a Verdict 
| 755 the Plaintiff, and tho' the Plaintiff Lould not have traverſed the 
Cauſe generally, but-the Cuſtom ; yet that was judged holpen b. 
the Statute of Feofails, as Matter of F orm, becauſe ab/que tali 4 
contained the Cuſtom and more; but, becauſe the Sheriff had 
returned his Pannel ge vicineto de Weſtowne only, that was in- 
curable, tho' it were moved, that the Award was by the Roll 
de vicineto de Weſtowne and Manor both. Alſo, the Yer. fac. 
might be amended according to the Roll. It was denied; and 
reſolved for two Reaſons, iſt. That it ought not to be from 
 Weſtcwne at all, becauſe the taking was confeſſed on both Sides, 
ſo that required no Trial, but the Cauſe only was controverted, 
which was the Cuſtom, and other T hings ariſing from the Ma- 
nor of Tidd:ſwell; and, though the Roll had been perfect from 
the Manor only (as it ought to have been) fo that the Ven. fac. 
might have been amended by Warrant of it (if nothing had been 
done upon it) yet now, when it appears to the Court, that the 
Trial was not had by ſuch a Jury as the Roll and the Law re- 
quired, to the Prejudice of the Truth, in ſhew it ought. not to 
be allowed, and therefore not amended. 2 
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the Mayor and Burgeſſes of. Lyſterrit dd) eilt 55e Pre e 
Jenmentibus & firmariis ſuis, to have a Water: Courſe. 1 %4 
Action upon the Caſe was brought for ſtop pping this Water · Courſe. 


Upon the Trial, the Ven. fac. was, de Ly errit Town, and not de 
Parocbia. This Exception was moved in Arreſt of the Judgment. 
The Court were of Opinion, that the Trial was good, and the 


Ven. fac. well awarded. Williams, Juſt. A Houſe was demiſed 


in Abington, in the Borough of. Abington ; the Yen. fac. was of 
2417 The" Borough of Abington, this 'was here adjudged to be well 


awarded, and was, afterwards affirmed in a Writ of Error. 
Curia: The Ven. fac. ought. to be awarded from that Place 


which hath the beſt Notice and Cognizance, of the Matter in 


Nee and: ſo is the Book of 10 E. 4. fol. 10. And therefore, 


there be two Places which have equal Notice of the Matter 


in Queſtion, there the Yen. Fac. ſhall be of both Places, and fo 


it was adjudged in Godfrey s Caſe this Term in this Court; where 
one, having a Manor in Hamphire, preſcribes to have Common i in 


| Wikſhire, here, in a Trial for this Common, the Ven. e IS to 


| be awarded 11 both. Trin. 4⁰ Elia. — EN 


Bulſtrode 1ſt 
part, 120, 


Anonymois. | 9 Ja. We 1 55 


No! 7 E, an F was taken! in Arreſt mn ſudgment unto. 


the Deelaration i in an Action. 


natim The Defendant in Bar pleads by way of Juſtification, 


and fixes the ſame unto one Place only. The Ven. Jac. was 
taken from all three Places. The Exception, taken was this, 
that the Trial was not good, for that the Ven. Mo was taken from 


all the three Places where. the fame, 93 4 
but from one. i lliams, ] Jul. T 


awarded of all the three Vills ; and they all tres ſhall aſſeſs 
Damages. The whole Court did agree with him in this, that 


named; and ſo by the whole Court, this Exception moved in 


Arreſt of Judgment was over-ruled, and ſo by the Rule of the 


* 


Court, Judgment was entred for the Plaintiff. 


; upon the Caſe, where the Wrong . 
Was laid to be done in divers Places, and in three Places Nomi 


to have been taken, 
en... ac, here was well 


the Ven. fac. was well awarded, being of all the three that were 


Baker 125 
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i Baker verſus Chew ; 1 1 Ja. 


I 2 a Writ of Error to reverſe a Judgment given apainſt him : Balſtr. 126. 
in an Action of Debt. The Error aſſigned was, that there 

was a Miſ-trial, the Yen. fac. being miſawarded, the Payment 

was to be made in Lincoln - Inn Hall, and the Ven. fac. was from 
Holborne, and ſo not good, but the ſame ſhould have been of 
Lincoln's-Inn, this being the moſt certain Place. Hen. Yelverton Delves v. 
for the Plaintiff, the Ven. fac. was well awarded; it was never S, Ce. 
heard of any Van. fac. to be had of Lincoln's-Inn, Gray Inn, or Adam 
of any of the Inns of Court. Dodderidge, Juſt. The Payment Hilks, Croe 
was 0 be at Lincoln - Hall in Holborne ; cke Ven. fac. here ought . 164. 
to be de Holborn, for this is the Town, and ſo the Ven. fac. was Smith v. Bat- 
well awarded ; for, if ſuch a Thing be laid to be done in ſuch a ben, 
Manor in Dale, and the Parties are at Iſſue upon it, the Ven. fac. 2 Roll. 57. 
here ought to be de Dale, and ſo the whole Court agreed herein, 

that the Ven. fac. was well awarded, the Judgment well given, Crofſman v. 
and not erroneous, and ſo by Rule of the Court, JUS gens was Hume, Laich 
affirmed, Vide 7 hair v. Hels, Laab 214. | 55 


Cockeril ns A pthorp. 1 3 Ja. 


N an Action of Debt upon the Statute of 5 Eliz. cap. 9. for; Bull, 147. 

Perjury upon Nil debet pleaded, a Verdict was given for 
the Plaintiff. | 

Richardſon, Serjeant, ——_ the Court for the Defendant in 
Arreſt of Judgment, that the Ven. fac. was not well awarded, 
the ſame iſſuing without any Warrant; the Sheriff having re- 
turned the Jury without any Warrant, and ſo no good Trial. 
Alſo, the Declaration here is not good, wherein he hath not 
obſerved nor purſued the Words of the Statute, the ſame being, 
that if any one, either by the Subornation of, &c. or by their own 
Act, Conſent or Agreement, wilfully and corruptly commit any 
M.,anner of Perjury this he hath omitted in his Declaration. | 
And ſo upon the Statute of 8 H. 6. he ought to obſerve the 
Words, and lay the Expulſion to be vi & armis, and alſo manu 
lin or not TOs The Haß dere! laid il be, that Of. De- 
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Uenne and Uentre facias, 


fendant, being brought as a Witneſs, did ſwear that the Plaintiff, 
ſuccidit et affodit a Pear Tree (ubi revera) there was no Pear 

Tree there growing the preciſe Day of the [Treſpaſs (whereas he 

ſhould Have fail, hi revera won fuccidit) in chis the Perjury laid. 

Luke, Ch. Juſt. Us vevera at the Time of the Treſpaſs, chere 
was no ſuch Pear Tree there; theſe Exceptions are but Chi 
It is very fit and neceſſary when one will perjure Himſelf, that 

7 he ſhould endure the Puniſhment of the Law. 

Hexe Aptborp, as it is laid, being reis produbtus at the Aſſiges 
of, c. before the Judges, there fa voluntarie et corrupti ve juru- 
2 prædictus Cockeril ſuccidit, &c. in the Manner and Form 

: Plaiftiff had declared, this is the ſame Day bi rrvera, Go. 
e 5 ulterius predict. Apthorp coram juſliciariis prædictis ad Affizas 
Melis juratoribus Juravit uod naremium valebat 40 8. ubi en _ 

Bat above 135. 

Phe Declaration here is good, and the Verdict well given; 
and he ought to be the Party grieved, or he cannot have an 
Axion upon this Statute, but ought to have him puniſhed for 
this in the Star-Chamber. 


The whole Court agreed herein; and ſo, by the Rule FEM the 
Court, N for Plaintiff. 


Buckle verſus Scarth. 13 hh 


Roll, 295, N 2 Wut of Error pon a Alleria upon a Verdict, it was 
aſſigned for Error, for that there was no Return to the Hab. 
Dorp. and therefore alhum breve, and not aided by the Statute, 
Which was. allowed per Cur. Duver v. Feten 2 be 121. 
e Conbams, 18. ante. FAG 21 | DE) 511 


13 
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br LA Weeks, Ter er iG tde-kouk Was badet in 
A an Action upon the Caſe, for ſuffering J. S. to 18 

Who was in Execution upon n a udgment, Jin. 2 Car. He 
pleaded Non calp. in Londen, and it Was found by N/ Prius. 
And, becauſe the Record of ENG Prius mentions the Judg- 


ment 


{ ng . | 1 * * A 5 | 


| 


ment to * Trin. 3 FRY which was a Wasen 5 of the Record, 
the Plaintiff was nonſuited. And now it was moved by Germin 


for Plaintiff, that by Reaſon of this Miſprifon, the Record of 
the Niþ Prius is not warranted by the Roll, and the Nonſuit 
| thereupon being null, the Poſtea 0 wn be recorded nor entted, 
for there is no Warrant for this Record of N Prius; wherefore 
it was prayed, that a Diſtringas de novo might be awarded; and 
upon ſhewing two Precedents in this Court, a Diftringas de 0 
was awarded, Sir * Nee 155 apd ante 5149. 


T FIR 1 4 — Mich Term 11 we, | 


RROR of a Tate in the Common Bench, The Cro. Car. 
Error aſſigned was, becauſe the Action was brought againſt 426. 


two, and Iſſue joined by two Defendants; and after Iſſue joined, 
one of the Defendants died, notwithſtanding there was a Ven. 


fac. awarded to try the Iſſue betwixt the Plaintiff and the ſaid 
two Defendants. ores the Ven. fac. and Hab. Corp. and the Iflue 


found mention that it was betwixt the Plaintiff and two De- 
fendants ; and, altho' it be ſurmiſed that he died before Jadg- 
ment, ſo no Judgment i is to be given againſt him; yet he q 


to have ſurmiſed it before the Iſſue tried, and therefore Hen ay | 


Serjeant, very much urged it to be an Error. But it was reſolved 
by all the Court, that ſuch Surmiſe needs not to be in judicial 
| Proceſs to alter it; and therefore, altho' a Ven. fac. iſſued againſt 


a dead Perſon, yet one of the Defendants being alive is ſufficient, 


and no Cauſe of Error. Vide 3 H. 7. and 4 Hen. 7. 7. for this 
Point ; whereupon the Judgment was affirmed, 


| Broome verſus Evering, Hil 22 Car. 


poll yl by a Sci. fac. againſt the Executor, and a Verdict there 
upon, and a judgment was .given him in the Common Pleas, 
Upon this a Writ of Error was brought in the King's Bench ta 
reverſe this A and the Error aſſigned was, that the Trial 

K k 2 


az 


Judgment was given againſt the Teſtator of the Defendant Style 8. 
in an Action of Debt for Rent, and this Judgment was 
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Style 107. 


Style 307. 


Uenue and went re Mtlas, 


was inſufficient, 'betauſe the Ven. Fac. was not good, and is not 


helped by the Statute of Fegfuilt; and, to prove this, Baynan's 
Caſe in the fifth Report was cited. But Hales anſwered, that the 
Ven. fac. being awarded, before it ought, was to be accounted as if 
no Venire had been awarded, and ſaid, it was like to a Dedimus, 
to take a Fine before the Writ of Covenant iſſued forth to levy 
the Fine; and ſo concluded, that it was helped by the Statute 
of Feofails, But the Court took a Difference, where in Truth 
there was no Ven. fac. at all; and where there is an ill Ven. fac. 
as it is here; for tho' it be as "bal as may be, yet, being it is a Ven. 
fac. it is not helped by the Statute of Jecfailt; but if there had 
been none, the Statute had made the Trial good without it, 
«nc n ene after Rule to "We ge | 


pi 0 Wright carte? Martin, | 24 + Car. 


H E Court was moved to bange the Venue in an Action 

for an Eſcape, upon an Affidavit that the Eſcape, touching 
which the Action was brought, was in another County, and not 
in the County where Action was brought. But Roll, Juſt. ſaid, 
that an Eſcape i in one Place, is an Eſeape all England over, and 
is not local; therefore the Venue is not to be tied to one Place 
more than another ; yet, let the other 11 8 ſhe w Cauſe, why 
the Venue ſhould not be altered. 


Theobald verſus Newton. Mich. 165. 


: O NE was ſued upon the Statute of 1 and the Ditrin- 


gas jurata bare Date on a Sunday, and out of Term, and: 
ſo is erroneous. The Queſtion here was, Whether it be not. 


helped by the Statute of Feofails of 18 Elis. and 21 Ja.? Roll, 


Ch. Juſt. held, that the Statutes extend not to penal Laws, al- 


tho it be ambiguouſly penned, nor to any Proceſſes grounded 


upon them; for this Proviſo exempts the original Action, and 


| by Conſequence, all Proceſſes depending upon it are excepted, ſo 


that yay is. no sd Trial; but there ſhall be a: Henre. de novo. 
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Hanſlop verſus Johnſton. Mich. 16 53. 


T* H E Court was moved to change the Venue in an Ejed. Style 395. 

. laid in London, becauſe the Lands in . Queſtion did 
concern "of Poor of London, and therefore it was ſuppoſed there 
could not be an indifferent Trial in London ; for, by Conſequence, 
in that it concerns the Poor, it concerns the whole City. But 7 
Roll, Ch. juſt. anſwered, the Action is local, and it cannot be 
removed, except you can draw it from thence by your Plea. 
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Coldham verſus Loe. Mich. 14 Car. 2. 


— — 2 


— 
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N 


N Action on Promiſe laid (in the Pariſh of D. in the Ward 1 Keble 448, 
1 of PF.) in Norwich, and the Ven. fac. is of the Pariſh gene- 
rally, which may extend into ſeveral Vills or Wards, which Vila, 
the King's Serjeant, aſſigned for Error; ſed non allocatur. Browne 
v. Every, the Sheriff need not return the Name of all the Twenty- 
four on the Diſtringas or Hab. Corp. or Ven. fac. nor affix them 
to the ſaid Writ. . 2 


Bay ly wore Buuning. Hil. 15 & 16 Car. 2, 


N an Action of Trover FRET Bankrupt by Aſſignee of the | Keble638, 
Commiſſioners, the Venue may be laid in Midaleſex, whence 

the Commiſſion iſſued, or in the Place of the Cauſe of Action at 

the Plaintiff's Election. Per Curiam: The Commiſſion being 

the Foundation of all. 8 5 „ | 


7 Trin. Term 18 Car. 2. 


Winne ver fas | 


WW n prayed an Attejation of the Fiſne in Debt on 2 Keble 49. 
the Statute of Uſury, which the Court denied, being on a 

penal Law, tho' it be a Debt all over Eng/and ; yet Twiſden 
nid, he had known it moe 1 in Debt on an ea Paſt. 255: 


sterke 


2 Keble 112. 


2 Keble 227. 
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Lurie; POE 7 jodgme rent in Debt on Db el brought 

in TLauan, which, on Oyer, was to perform Sen e 
which were to enjoy a Walk in a Foreſt. The Defendant plead- 
ed, that the Earl of Northampton had Title, and ejected him, 


and on Iſſue joined, the Venue was of the Walk, and after Judg- 


ment was td for the Miſ-trial, and the Court inclined FA 
Judgment ought to be ſtaid. Vide 2 Keble 216, and 1 Keble 18 7. 


| Hamar Ver/es Andrews. Paſch. 19 Car. 1. 


er RO UD moved in Arreſt of Judgment, the Ven. fac. being 

for one Bait, and the Juror on the Pannel that tried the Cauſe 
is Bab, which, being the Surname, the Court, on peruſal of the 
Stat. 27 Elz. 7. F. 7. M. I. ordered the Sheriff to appear to be 


examined, whether the ſame Man tried the Cauſe that Was in- 


2 Keble 391. 


tended in the Writ. 
Jae and Criſpe ver/us Mayor of Berwick. Trin. 
N 20 Car. 2. 


R Covenant againſt the 8 of W laid York, 
Shafto prayed the Venue might be of Balſon, the next Vill, 


becauſe he cannot have equal Juſtice, nor the Judges come not 


thither. And Trin. 41 Eliz. Rot. 630. Sheperdſon v. Chambers, in 
Debt, after Iſſue on Payment, the Venue was altered from Ber- 


wick to the next Vill; but, per Cur', Payment is tranſitory, fo 


of Covenant to ſettle Lands i in Berwick or Barbadoes, 1t may be 
tried here; but where the Title itſelf and the Ejectment are in 
Iſſue, it cannot be altered as it may in Wales, by Reaſon of the 
Statute 17 H. 8. c. 26. per Jones. See 2 Keble 297—414—602— 


676. 1 Mid. 3. 1 Lev, 5 50 I Fr, FF Sid, 1 


462. 
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ingas, &c. : | 255 
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Earl 1 Thanet verſus Graham. Trin. 24 Car. K 
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CROGGS prayed the Venue might continue laid in Kent, 3 Keble 39, 
where an Action de Scundalum Magnatum is laid in the Words 
#elating to Facts in Kent ; but, per Cur', no other Canſe being 
| thewn, and the Words being ſworn to be ſpoken in Midakſex, 
the Court would not alter hy common Fs but ordered 1t at 
the Bar in Middleſex, notwithſtanding 1 it was faid by Levins, that | 
in the Lord Stamford v. Needham, it was denied to alter the Ve- 9 | = 
vue from the Place of the Action, being an Action upon the i 
Statute pro Domino Rege, and afterwards at the Trial at Bar in 
Micbhaelmas Term, Graham aſked Pardon, denying the Words, 
and fo agreed, Skinner 40. 
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Anonymous. Mich. 31 Car. 2. 


N r Aſſumpſi Y was brought for Goods ſold and de- 1 ventr. 344. 
livered. The Action was laid in London, and a Motion 
was made to change the Venue, upon an Affidavit, that the Sale 
was in Kent. But, on the other Side it was ſaid, the Delivery 
was in London, pris that where the Matter conſiſts of two Parts 
in ſeveral Counties, the Plaintiff ſhall have e Bay, e to which 
the Court agreed. 


4 
„ } N \ 


Placitum 1 Trin. 18 Car. >. 


T was at to 1 ge SO Venue in Debt upon the * 1 Sid. 287. 
ef Uſury, upon an pw vv that if any uſurious Contract. was | 

Fo OY it was made in fuch a County; but the Court. would not 

ekange the Venue, for that is Debt in every County. But it ſeems 

% be no Miſchief, for by the Stat. of 74. if the Action is nat 
mucho in the proper nien Defcndatt 5 be cen, 


ante 2 5 3˙ 
1 3 Crayron. Mich. Term 36 Car. 2. 
N an Action of Account, Iſſue was joined on plene computavit, 2 Show. 393. 1 


but the Jurata and Diſtringas were de placito debiti, and held 
haoght ; ; for that is the only Warrant for for the Judgs: wo try it. 


5 | Jackſon 


3 Mod. 78. 


| Uenue and Uenire facias, 


Jackſon anger Warren. rack. 1 Jan 2. 4 


MOTION was Wade in Arreſt of Judgment, Far ber a | 
Day when the Aſſizes were to be held, and the Place 
where, were left out of the Diſtringas, and fo a Miſ-trial. But 


the Court were of another Opinion; for, if there had been no 


Diſtringas, the Trial had been good, becauſe the Jurata is the 


Skinner 40. 


Warrant to try the Cauſe, which was right, and therefore the 


Diſtringas was ordered to be amended by the Roll, Caf. Temp. 
Vn. z. Hh ape 6 amy 5. Caf. Temp. Mace. 88. Lord yn ng 9 5. 
ee 1 Roll. oP: 201,  Holt's he 10 00” - 


Lord e . Craddock. Eaſt, Term, 
| 34 Car. 5 8 


8 TION of Scandalum Magnatum for Words in 1 
and the Venire was laid there by my Lord Shafteſbury, up- 


| on Which the Defendant moved, that, by Reaſon of the great 


Intereſt of my Lord in London, he cannot have: an indifferent 


Trial; and hereupon filed ſeveral Affidavits, that my Lord's 


Counſel might have Time to anſwer them. And at the Day 
appointed theſe Affidavits were read, and they were the Affidavits 


of ſeveral Perſons of Credit, who ſwore they believed, by Reaſon 


of my Lord, &c. there une not be an indifferent Trial; where 


upon, after Counſel had very much laboured the Matter on both 


Sides, the Court declared, that the laying of the Venire in tran- 


ſitory Actions was diſcretionary; and, upon Precedents brought 


by Serjeant Jefferſon, as Lord Saliſbury's Caſe in Hale's Time, &c. 


Where Words were laid by my Lord in one County, yet the 


Court altered it'to another, which they likewiſe did here. Rul- 
ed, that my Lord might have his Action to lay it in any other 


5 nt in England, but not in London or Mi dalgſex. Certhew F490; 


 Shylock verſus Saladine. | Trin. + Geo, _ 


I HE. Court ordered the Venue to be changed from the 


City of Cheſter into the County at large. See 3 Burr. 1 564. 
. C. and 4 Burr. 2447. Slaugbter v. l 4 Burr. 24 3% 
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Abatement. 5 See A- A Writ of Dower, abated becauſe 


45 | Plaintiff not named the Wife of 
mendment. 1 Fa her Huſband, „ 


A Verdict ag ainſt Baron and Feme, 


© T ION of Eſcape againſt | | Baron died ſince the Nie Prius, 


two Sheriffs, whether the Death] and before the Day 1 in Bank, whe- 

1 one abates the Writ, Page 1| ther Bill ſhould abate, 6, 7 
Between Verdi& and Judgment one Verdi& againſt Baron and Feme, at 
Party dies, whether Writ not] the Suit of Baron and Feme, one 
—_ 2, 3] of the Femes died after Verdict, 
In Action againſt two, one died be- | Judgment ſtaid, 7 
fore Continuance Day, and Judg- Bail brave: Writ of Error to re- 
ment given againſt Survivor, whe- _ verſe Judgment againſt Principal, 
ther an Abatement, | 3 whether abateable, 7 
Plaintiff demands by Writ of Debt Death of Huſbagd abates a Writ of 

| 4ol. and upon Declaration con-] Error, 8 
feſſed himſelf. ſatisfied of 20. | If Original be filed againſt a Feme 
whether Abatement of Writ, 4 | Sole, and before the Return ſhe 


Pending a Writ of Error, one Party | -,intermarries, it is no Abatement, | 


dies, whether an Abatement, 4 8 


An Action by Jointenants, if one Where the Action is by Original, 
dies, whether an Abatement, 4 Defendant may plead in Abate- 

ii the Chriſtian-Name of à] ment of the Declaration; aliter, 5 
Plaintiff in Latin, whether Abae-| by Bill, 


Went, N e e wad 


L 


inn 
+ o% 


The InDz x of the Principal Matters. 


Several join in pleading Non culp. 
one dies before. YE, a rit 

abates; . age 9 |. 
If Defendant pleads a Pla in Abate 
meißt, and Plaintiff confeſſes ik, 
the Plaintiff ſaves Colts, 


| 9 
Pending Writ of Error, Plaintiff | 
marries, whereby her Writ abates, | 
Court gave Leave to Defendant |. 


to take out Execution inſtanter, 9g 
Plea in Abatement to be pleaded in 
four Days, but if one of the four 
is Dies non, to be pleaded on the 
,, 9 10 


Defendant arreſted by the Name of 


Clariſſa, and put in Bail in that 
Name, ſhe pleaded a Miſnomer, 
and that her Name was Clara, ſed 


non allocatur, 10 


If Defendant dies before Interlocu- 


* J TOI Writ r 125 


Bail, &c. 


| Deas and Executors 


n on common Bail, 


80 


| Heir at Law diſcharged on common 
„ 8 
Executor o on Writ of Error becom - 
ing Nonluit, pays no Colts, 57 
Adminiſtrator brought Error, Judg- 
ment affirmed, no Coſts, 57 
laintiff, as Executor, omitted in Be- 
claration. Profert of the Letters 


Teſtamentary, wherefore Judg- 
ment reverſed, 


Action for Eſcape may de brought 
by EXECULOTS, 18 1 


Wo 
\ 


Adminitracos, Exeet- | 
to, &c. Heirs at 
Law, &c. Common 


* 


If a man mareies an Adminiſtratrix, by 
. ſhall both be called Admi- 
1 if 14 5 Ec. N. 1 82 


See 


Amend Helkn. 
Imparlance. 


| Etürn upon a Panel of a Niſi 
Prius, whether amendable, 6 
In Ven. fac. one of the Jurors was 
named Tippet, the Difiringas Tip- 
per, ordebed to be amended; © 10 
Sheriff had Leave given to amend 
his Return to Hab. Corp. 11 
Ven. fac. amendable, 11,12, 15 
| Omiſſion of vi et armis in the Count 
not amendable, 12 
Amendment of the Chriſtian Name 
in a Judgment refuſed, 13 
| Fn a Writ ef Walte Diftrifliontm, 1 in- 
| ſtead of Defirattionem, Amend- 
ment refuſed, _ J 
Writ of Inquiry ordered to be a- 
. . mended after Error brouglt, 14 
Three Executors brought Action, 
one declared, Motion to have 
other Executors inſerted in the 
Declaration refuſed, without Con- 
ſent of the Parties 14 
Words which mike a Sentence in 
the Judgment vicious, not amend- 


able, e AG 
| Fe not amended, ", $65.47 
Iffue amended, _ ibid. 
Roll amended, Fo „ . 
Bill on the F le ordered to be amend- 
ed, e 
Judgment of twelve Years ſtanding, 
refuſed to be amended, 19 
Record after moved out of C. B. or- 
dered to be amended, 19 

June for July in the Record Rs 

to be amended, 20 
Jurata 


3 


The InD z'x of the Principal Matters: 


Farata bad Difringas not to be Pt 
- mended, 


Page 20 
Declaration i ina popular Action a- 
- mended, 21 
Memorandum of the Bill made be- 
fore 'the Debt became due, A- | 
mendment refuſed, and Judgment 
reverſed on Error for this Cauſe, - 
"41, 22 

In Sci. fac. Plaintiff's Name put for 
- Defendant s, Amendment denied, 
| 22 


Keie bearing Teſte in Vacation, 
Upon proper Affidavit, a Writ may 


Court refuſed Amendment, 23 
Blank left in a Judgment for the 


Sum, Court refaſed 1 to have it ſup- 


| plied, by making the Judgment 
compleat, 22 
- Elegit not amendable, 23 
Ven. fac. awarded de J. and not de 
vicineto de F. held ill, and not a- 


mendable, 24 
Entry of Bail ordered to be amend- 

ed, „„ 487 
Ven. fac. in Fjectment amendable, 
74 

Declaration in EjeQtrnent amendable, 
„ 
Elegit amended, 106 


After Record removed, and Error 
aſſigned, Bill ordered to be a- 
mended, 114 

Plaintiff in Replication miſtakes 
William for John, held to be a 
Miſpriſion of the Clerk, and a- 
CD 


Arreſt, see Sheriff. 
JRiſoner arreſted on a Sunday, 
Court refuſed to diſcharge him, 
4.8. 46 


Bailiff are to be paid for Arreſts by 
their Employers, 26 


* 


| 


144 | 


| 


Whether W Attachments fie 
Contempt on a Sunday, good, 
Page 31 


Arreſt by _ lawful, 139 


Affidavits. Affirmatt- 
ons, &c. | 


Ffidavits of Debt muſt be po- 
ſitive, and Court wont ſuffer 
a ſupplemental Affidavit, 26 


be markt for Bail in Trover with- 
out Judge's Order, 27 
Affidavit to hold to Bail made by a 
third Perſon, ſtating, © as ap- 
<« pears,” Sc. not ſufficient, ex- 
cept for an Aſſignee, Executor or 
Adminiſtrator, 27, 28, 29 


| Affidavit, ftating that Defendant i is 


indebted in fuch a Sum * as he 
* computes,” &c. inſufficient, 28 
Where Plaintiff's original Debt is 
under 101. and he obtains a Judg- 
ment, the Addition of Coſts will 
not be ſufficient to hold Defend- 
ant to Bail, 28 


Attachment, Award. 


Bailiff arreſted a Man in one 
Liberty, and refuſes Bail, and 
carried him into another to charge 
him with an Action there, Court 
granted an Attachment againſt, 30 
Attachment granted for not per- 
forming an Award, 30 
Attachment for a Reſcue upon meine 
Proceſs denied, 31, 193 


Whether ſerving Attachment for 
Contempt on a Sunday, good, 31 
Rule for Attachment againſt Sheriff 


for 


L12 


The, Ixp EN 


os not APW in. the Body, cap <1. 
not us ee * Bail D 
6 Page 
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See Privilege, 


Lani being: an "Anamedt re- | 
covered Judgment, Error aſ- 
ſigned, becauſe no Pledges return- 
ed, and Judgment reverſed, 32 


Plaintiff, an Attorney, obtained Judg- | 


ment, and Error aſſigned, —_ 

no Writ of Privilege filed, 
Court may order a Warrant of i 

torney to be filed, 201 


Defendant appeared by 5. 8. his At- 
torney, and Judgment had againſt | 


him, Error brought, becauſe J. S. 

at the Time of Appqarance Was 

no Attorney, 2 1 32 
Want of original Bill being filed 
with Cuſtos Brevium againſt an At- 


torney, helped by the Statute, 33 
Whecher Warrants of Attorney be- 


ing entred of a Term different to 
that in which the Suit commenced, | 


material, 1 1% > W 34. 
Attorney's having diſcontinued Prac- 
tice, whether entitled to ee 


1 


Ates moth burke the Words |. 
Warrant to enter Judgment, 35 
708 entring Satisfaction on a Jud 

ment, the Words were, he . 
knowledged himſelf about to be 
„ ſatisfied,” inſtead of, he was 


ed, 35 


— 
7 


ter Security for a Priſoner, need 


* £ * 
** & . 


lf Lure undentakes 
Attomnies, Warrants| 


15 Sen, 2 


« ſatisfied, * ordered to be amend- 


4 Bail brought Writ of Error to re- 


verſe Judgment againſt Principal, 
whether abateable. 


Where the Plaintiff's original Debt 
is 


. of attorney to confeſs ] udg- | 
ment to one who becomes a coun- 


IC! pal; Mayes. 


N Preſence; FIR At: 
torney, for it is only — to 


þ - the Matter,,on which. he is in 


Cuſtody, Page 36, 38 


to appear, 
and afterwards refuſes, the Court 


will lay him by t the Heels, 36 


bs an Attorney can't produce. his Cli- 


ent after Rule ſerved for that 
- Purpoſe, Court will order him to 
pay Coſts, _ | 47 
Writ of Privilege does not lie to the 
Court of Conſcience. * 37 


When an Attorney in, his 2 


tion inſerts more Counts than ne- 


ceſſary, Court will order them to 
be ſtruck out, 27 


2 | Warrant of Attorney being given, 


the Perſon executing it ſnatched = 
it out of the Hands of the Perſon - 


to whom it was granted, and tore 
off the Seals, for which Artach- 
ment was ovtuned,: 14 4 


Ball, Ball Bond, Sur⸗ 


renders in Diſcharge 
| of Bail, 82 


22 on Bail Bond muſt be 
drought. in Court Where Bail 
12 ; e, 

E 0 Ks Str, fac. ag wink, Bail, Defend- 
t pleaded, | Principal dead be- 


7 * Sci. fac. brought, whether a 
good Plea, | 5» 50 


g Ball put in by one Defendant in 


Micbaelmas Term, by the other 
in Hilary Term, Bail Piece of 
 Michaelmas ordered to be filed as 
of Hilary Term, 12 


Fx * * f che 


is under 107. * Adddition of | 
Coſts is not ſufficient 4 hold De- 
ſendant to BE Paxe 28 
Notwithſtanding "Writ of Error, if 
brought bete Time Bail have to 
ſurrender, they may do it, 38 
Exoneretur ordered to be entered on 
Bail Piece, but omitted by the 
Officer, upon which Sci. fac. was 
ſued out, which was ſet aſide, |: 


Beil Bond given in a 3 Pala- | 
tine, Action brought on the Af- | 
fignment in a ſuperior Court, 
Proceedings ſet aſide, 309 

Surrender at Half paſt 11 Clock 
* Night, unleſs Detendant brought 
before a Judge is no Render, 40 
Motion to ſtay Proceedings againſt 


excepted to, but bad not juſtified, | 
Court ordered Exoneretur to be 
entered nunc pro tunc, - notwith- 
-: ſtanding he had omitted to get his 


) | 40 


day next after eight Days of the 
- Purification, moved to be ſet aſide, 
| becauſe ' returnable in Vacation, 
Purification fell on a Monday, | 


ſiſted, the Word from was exclu- 
* .cetdings aſide, '- 4 hint 39 


: diſcharge the Seen of a Bail 
* Bond) cn hit 175 
| Bail, where Proceedings are by Ori- 
N have till the guarto die pot | 
to render Principal, Provided it 


be done ſedonte Curid, © 41 
Bal having 119 5 my in 757% 
e 9 5 41 


4. 
4 
* 5 # * 


but without Coſts, 39 95 Principal after 


* Name rue out of the Bail Piece, | 


: Sei. and gainſt Bail returinble 7 1e 


1 ſive, but Court refuſed to Wein, 


A Surrender before the Day cannot 


Winti pal Matters. 


Court grants four Days excluſive of 
Return Day to put in Bail, Pa. 41 


cCatne Bail for, rejected, 41 
In Notice of Bail Pariſh only Was 
FR: rc held inſufficient, 41 
Sci. fac. againſt Bail, tho“ no Cap. 


fet aſide, but Court put the Par- 
ties to Writ of Error, 42, 50 
Judgment ' renders 
himfelf, notwithſtanding which, 
Ca. jo is ſued out againſt Bail, 
by the Plaintiff malitioſe, and for 
this Action lies, 43 
Defendant may render himſelf a 


Sci. far. Tt 43, 44, 45 


muſt be accepted, 44 
Writ of Error brought on a Judg- 
ment in Debt on an Inſi nul com- 
Ra, e 
Where Entry of Bail is wrong Bai 
are not diſcharged, - 12 
When Bail once irieſted; Plaintiff 
cannot reſort back to Principal, 
If Defendant's Bail be taken and 
entred laſt Day of Term, and Bill 
filed any Time of the Fern 0 is 


bi Term ended 12 Feb. it was "I good enough, Nells 
H 


ow Surety may diſcharge himKcl, 


entered on Bail Piece, 49 
On: Declaration of 2007. Bail, liable 
to all Actions under that Sum the 


Sci. fac. ſued by Adminifiritor a- 


gainſt the Bail, who pleaded that 


no Cap. ſued out againſt the Prin- 
cipal by the Party when alive, whe- 
" a good R 65 


Bail not knowing how many he be- 


Sing Phincipat- refuſed to be 


Time before oy Retern of ſecond | 


In all penal Adiions common Bail 
one of the Bail, who had been | | 


3 47 
Render not mann till neee 


Fame , 30 


| 1 7 33 
There muſt be an Oath * a | Cabgi. 


Bail are liable if Principal becomes 


Bail below not chargeable with Da- 


Bill may be againſt che Party in 


—— 


ö ted, but . 
Bail, ordered. Page 52. 


Special Bail ordered in, an Action :; 11 


for Words, 


* 52 
Two Actions were againſt the bee 98 
Perſon and the a Perſons Bail, 
in both a Reddidit ſe in one Ac 
tion is a diſcharge, of the Bail in| 


the other, 


ing Debt at the Time of ſuing out 
the Proceſs, _ TR 3511 
Writ returnable Wedneſday, Bail Bond 
aſſigned Monday, too ſoon, 54 
Notice of Bail put under the Attor- 


ney's Door inſufficient, 54 | 


When Bail render — within 
four Days after Days of Grace, 
no Notice neceſſary, + 54 | 


a Bankrupt, and they are fixed 
before he obtains his Certificate ; 
aliter, if Certificate obtained be- 
fore they are fixed, 55 


mages and Coſts accrued by Writ 


1 Error, 59 
Bail enter into a Recognizance, that 


B. ſhall appear on eight Days 
Warning, nec non, to pay the 
Condemnation in a Suit againſt | 


Bail, how ws Warning ſhall be | 


ſhewn, 62] 


Cuſtody without Bail, and the 
Bail 4 is well enough, 67 


| Bail only liable for Sum mentioned 


in the Writ, | 


Plaintiff filed common Bail for vel. | 
fendant within ſeven Days, and 
after eight Days were out, ſerved 
Defendant with Declaration, Mo- 
tion to ſet aſide the common Bail 
Tk refuſed, 3 124 


| 


wn Bond t form 1 


* 
45 Wer * * 
72 e * 74 . 1 
: 1 I x J *T' 1 g , BR” ? * 


eden | and gene. 
e Abatement,” 


Ciien Jies not agpinſt avec) 
[Fee jainthy for Converſion to 
iber Uſes — the Coverture, 
Hage 148 
T ho” Promiſe ode: 40 Baran and 
Feme, avg Bar off may maintain 
tion, 96 K % 43 

J vdgment . Brier nnd: Feme, 
and in the Judgment Heme only 
amerced, whereas both ought to 
be amerced, and it was amended, 

0 3 16 

Verdi againſt: FR and; Feme, one 
died after Verdict, Judgment ſtaid 

6 


Dearh of Huſband abates Writ of 
Error, S 
If Ori ginal be filed 1 againſt a Feme 
Feng and before Nieuws ſhe. inter- 
9 marries, it 1s no Abarement, 8 
Feme can't plead without her Hul- 
band, INES 
Huſband and Wife arreſted for 
Wife's Debt, dum ſola, Court diſ- 
Charged her, and ſaid the Huſ- 


band muſt lie till he finds Bail 


for both, 27, 46, 53» 48, 52 
If Feme ſole give Warrant to confeſs 
Judgment, and marries before it 
1s centred, it is a Countermand, 36 

If Warrant given by Feme ſole, and 
_ afterwards ſhe marries, Court will 
give Leave to enter Judgment 
againſt both,  _ 38 
Feme arreſted, diſcharged, till Baron 
can be found, and then he muſt 
put in Bail forboth, 46, 48, 52,53 
Declaration againſt Baren and Feme 
muſt be in the debet and detinet, 85 
TONE Judgment 


The LN DR ef the Principal Matters. 


Jud me NN beraule Feme was. denam, when 


,; ed. by LANG, Name, Pa, 92 18 feld on Monday, is well S | | | 
III . 05 5 1 pe Ya \ Paye 8 i 
al Declaration not nia in Cuſtody Y | 
cons, Bills: _ Cots. . the Marſhal, 8c. amended, ! 


See Avmir , rato?. 


TN oo ol 1 1 5 
affirmed, Motion ought to be 
made to tax Coſts, 36 
unk having loſt a Trial at Bar, 
brings a freth Action, which; was 
ordered $0. be ſtaid till the Colts 
of the firſt paid. 56 | 
Upon Plaimif o amending, his De. 
claration, it is in his Election to 


pay coe ie an Imparlance, | 
56| 


Executor on a Writ of Error (being 
nonſuit) pays no Coſts, 57 
Regular Judgment ſet. aſide on Pay- 
ment of Coſts, 57 

Ie amended on Payment of Colts, 


58 
Phimif, being gone Abroad, Mo- 
tion that he ſhould give Security 
for. Coſts denied, i" 455 
In Entry of Ju 
ted, . by the Aſſent of the Plain- 
« tiff,” Sc. for which Reaſon 
reverſed, | 


Damages Sec Bail, 


DA 
B Damages and- Colts. accrued 
after Wat of . 59 


| Demurrers and other 
— fpectal Arguments. 


T Pon Demurrer held, that a 
_ Writ returnable Die poſt quin- 


dgment it was omit- | , 


59, 50 


il below not ike with | 


quindena , Trinitat. is 


Executor brought an Action for * 
1 Eſcape, demurrable, becauſe it 
ſhould - have been in the detinet 
only, and not in the debet, 60 
W an Obligation dated at Aloam, 
Declaration ſuppoſed-1 it to be made 
at Aloam in Suffolk, Defendant 
eu Alaam is in Ireland, on 
Denner Judgment for Plaintiff, 
6g 
Sci. Kat td. have Exccution, De 
fendant pleads, that Teſtator ſued 
out Execution againft the Bail, 
Plea bad, becauſe it is not ſhewn 
he was ſatisfied. by the Execution 
| againſt, the Bail. 65 
Upon Demurrer held, that Ca. /a. 
lies for Coſts adjudged Defendant 
upon a Nonſuir, 66 
Error of Judgment in C. B aſſigned, 
that one of the Defendants died 
before the Judgment was given, 
Judgment in Debt againſt two, one 
dies, Plaintiff brought Sci. fac. 
againſt Survivor, Detendant pleads 
that the other left Lands nd an 
Heir, on Demurrer held no Plea, 
but that he (hould antwcr, 68 
The Defendant pleads Payment to 
a Condition of a Recognizince of 
| Bail, if Judgment affirmed, but 
does not BOY where, n no good Plea, 
68 
| If there are no Pledges to Declara- 
tion, it is not demurrable, 69 


. 


oy —_- 


Executor of Plaintiff may bring Sci. 
fac. againſt the ſurviving Bail, 69 
In a Writ of Inquiry, no Day given 
to 28 of the Parties to be there 


4 | 


&. 
. e 


to ſay,: that. the ra is in 


e a % 


ben 11d u 
Ait! wats rel ö 

g lt ; tet 15 
Dittont nuance... R 


Vage nent, being in Debt ty mi 
dicit, no Day certain was given, | 
- held 4 Diſcontinuance, be ug. 
T0 a Proteſs retutnable out 6f Term, 
+© Defendant need not plead the Sta: 
tute ef H. 6. but Plaintiff ſhould 
5 1 diſcontinue, rake Sean's. ©; 
1 Court won't ſtay Ptotesdings, where, 
on the Face of the Declaration, 
the Action appears to be brought 
for more than 40 8. but where ll 
appears to o be Tels” 57 will, 


£3 # mn . 


— 25 


 Ejecments. 


Daz in 3 amend- 
d >: on ee of cy 35 


After Ile, Rico Was at the Suit 


of M. and three others, after Ver- 
dict, chis was alledged in Arreſt of 
Judgment, and that there was no 


Trial between Plaintiff and De- 


— and adjudged quod Plains. 
nil capiat per Billam, . 172 
Declaration in Ejectment being for 
one Meſſuage or Tenement, bad 
fr Uncertainty, © 72 
ecken dae chirty Acres in D. and 
S. Sheriff may take his Informa- 


tion from the Party, in een 10 | 


Land recovered lies, 


p: MOTO as ich 


| the R Hiro. © df. Wh 
0 00 on 
15 is. 89 Plea to eh the Il | 


1 tainty, g 
1 Leaſe f Lande in Part bid 4 Curd. 
be worth, Venue a wäfded ds Parochid 


Bil on the File amensed, "BY 
*Fzectment of Lands in B. "and 


— 


- 


otio Nb 2 b th; 

| 1 16 

bebaute W ft not af fone, 
Vill the Part 2350 lies, ſed 
een EE 5 

7 et armis omitted 1 

made Declaration fk 3885 


1 


en of a e in Foun, Ve- 


en £ 
rally, 'atd not of a Pariſſi, 
race for forty Acres pg 524 
by Eſtimation, bad for 2 7 


Es inn $f gutt ; 


nut ought'td' be of 14 


10 . 


Curdwortk, OtjeRtion, 1 that! it 
' ought to have been de Vid Card- 
_ worth, ſed non allotatur, (4-095 
In Declaration, Day of Ejeftment 
mitted, 1 00 TOPU O92 GS 
been againft Bure and Feme, 
between Verdict and Day in Bank, 
Baron died, Plaintiff may ſuggeſt 
Death of Baron, and have Judg- 


15 0 ' 


ment againſt the Feme, 78 


| Want of a Bill being filed, cured af. 
ter Verdict, 79 
ir Hab. fac. Poſſ. contain hode'L-arlf 
than Declaration, it is Error, 80 
Summonatus, for Aftachiatss | in Eject- 
ment, is ill, 380 
. aint caſual Ejector for 


not confeſſing, ſet aſide, becauſe 
no Bail, 80 


Demiſt laid before Plaigtitr itad any 
. we, Amendment refuſed, , do, 


ö Te 87 
Dechiratin delivered. on a W 
' held bad, ee 


Ejectment for two eo Ver- 
dict for one, no Error, 82 
r being wrong, new ones 
delivered, Court would not not grant 
Trial till the Coſts of the for- 
mer paid, rin To 1 EB g 


Declaration left with Servdhts, good 


Service in ſome Caſes, 83 


After 


j 


The. u. DR of the en Matters. 


Alen Judgment and before Ex ecu- | Qmiſſiqn-c of vi et armis in the Count, 


tion, Court will ſtay Proceedings 
on Payment, of Rent and Coſts, 
Page 83 


Notice at Do 1 iy Declaration 


ſig ned by nominal Plaintiff, in- 


on of caſual. Ejector, Judgment 
ſet aſide. 83 
Declaration before the Eflvign ( 
the Term and Notice to appear 
of this Term, Defendant not to 
plwead till next Term, 1 84 
Declaration ſerved before Hilary 
Term, Motion for Judgment in 
Eafter Term, denied, 84 


— 


Erroꝛ. 
F whe: Ds and Year are Lacs; 


wherein Plaintiff has done no- 
thing, yet, the bringing a Writ 
of Error is a renewing of the Re- 
cord, and Execution may iſſue 


without Sci. fac. 198 
Ik Plaintiff in Error calls Defendant 


by a wrong Chriſtian Name in his | 


Writ, it is no Super ſedeas, and 
f e eee 337277 


Erroz. See Abatement, 
 Duperſedeas. . 


7 Rit of Error not Sten 
VV though the Party died be- 
fore judgment given, 3 

| Defendant dying on the Day of the | 
Writ of | Inquiry, returned, whe- | 

ther it can be aſſigned for Error, 7 | 

Pending a Writ, of Errot | Plaintiff 

married, whereby her Writ abat- | 


ed, Court gave Leave to Defend- 
ant to take out Execution iſtanter, 


— 


63 0 | | 9 


; 


| -. 


Nan Page 12 
Error, Diftrifionem in a Writ of 
Walte, inſtead of Deftrufionem, 1 3 


No Advantage of the Return of a 


Writ of Error by the Party bring- 


ing it, 3 3341 


Pending Writ of Error, whether 
Death of one Party abates Wu 


4, 91 


Plaintiff obtained Judgment, being 


an Attorney, Error aſſigned, that 
no Pledges were returned or Writ 
of Privilege filed, 3:2, 98 
Judgment againſt a Defendant, wha 
appeared by J. S. his Attorney, 
who, at the Time of Appearance, 
was no Attorney, for this Error 
brought, . 32 
Ju? gment againſt Principal, and ano- 
ther Judgment againſt Bail, whe- 
ther they can join. in a Writ of 
Error, 42 
Plaintiff dying between the Day of 
Nifi Prius and the Day in Bank, 
no Error, and e contra, 61, 8 
Upon Demurrer to a Sci. fac. Plain- 
tiff ought to ſet forth the Cauſe 
of the Variance from the Record, 
6 
In Error can't aver againſt the Re- 


cord. . 
Bail brought Error, becauſe J Fe 
Ft ment given againſt them before 


Judgment given againſt the Prin- 


15 cipal, - HH 
Writ. of Error bearing 4 ee before 


Judgment ſigned, is void, 87 
udgment reverſed on Error, becauic 


'no Pledges, x 88,97 
No Writ of Error les upon a Writ 
of Partition,, 88 


Jud ment on Sci. fac. againſt Bail, 
Want brought Error upon the 
Jud ment on Sci. 1 5 and on the 


"M | — 
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The INDIE 1 of the Principal utter. 


15 ter Judgment, Which was "the Promiſe aledget being in Fi. 
quaſhed, becauſe Bail was no Par- | Sureés, is Error, Page too 

| ties to. the principal, Judgment, rf two recover in Debt, and before 
Page 152 * Execution one dies, it is no Error, 

17 a Writ of Error is broug 5 a Pri- [- if Exetuti A a out in both thei 
ſoner loſeth Advantage e of Trregy- Names, 1 102 


larity in the Proceedin „ 180 
The A torney s Chriſtian Name being | 
left out in theJudgmient, Error, 89 
Mifericordia, for Capiatur in e 
ment, Error, 89, 93 
A Party obtaided Jadgrhent | in Debt, 
but had no Judgment to recover 
Damages, Judgment reverſed, 8g 
wii was to the Value of 20/7. and 
Declaration 40 J. Judgment re- 
verſed, | pg 
Declaration began with a J/hereas, 
N 45 wherefore J odgment reverſed, 
91 
Damages and Coſts amounted to more 
than what Plaintiff counted, no 
Error, 91, 94 
In Writ of Error Defendant had no 
Addition, but held to be no Error, 


_ 


93 
Writ of Covenant bore T efte after 
Dedimus, held to be Error, 92 


Error in the Entry of a Judgment, 


92, 95» 89, 94,96 
Error vopoti Declarations, e 


„ 
An Hundred found guilty upon the 


Statute of "Hue and Cry, whether 


Words of Surptufa ge in J e | 


is Error, 
One Party dead at the Time 25 
a ird whether, For 


ror 5 
Error is a 57 | 

: _ to an Execution, . 
ter Er ror F brought, Adtin of Dee 
upon Ju e broug — 05 


90, 91 


Welt of Error returnable fix Day 5 
paſt and the Party, had not re- 
moved the Record, Court ordered 
Execution, 8 

Error lies not on a Judgment in Sci. 
fac, in Exthequer Chamber, 107 

Wric of Error having a whole Term 
between the Tele and Return, Ex- 
ecution ordered. 108 

bring Writ of Error, though not 
allowed. till afterwards, is a Super- 
ſedeas, 5 109 

If Error ſued out and allowed be- 
fore Execution ſerved, it is a Su- 
perſidtas, i ee 1424 

WII rit of Error cannot be nonproſſed 

without Rule to aſſign Error, 161 


Pending the Writ of Error, Court 


will „ Defendant on com- 
mon i, | 9 


Executions, ercenritn 
+ ol Paocols. 


* 2 pl 


21174 os 


(Xecution wing Ty ge in Vid? 


tion; Court would net amend 
it, 22 
Elegit recited b ere wrong, not 
Famendables.- | £53. 100 4H; 
Ca. ſa. teſted.out- of ＋ erm, mcended 
e 18. of; GD P1115 $98 
13 the. Entry on the Null ithere 27 
* aft Omiflidn, for which Reaſon the 
Execution ved out was hw £0 
be erroneous, + 88 
ten Ache dt Debt brought upon 


nnn 


112600 


th Ap 6 Muff, The Tine o 0 


4 


* e up jbint 


Præcipe, 


_— 


Procipe, the Plaintiff buch Judg- 
ment to Ae Execution ſnould 
1 fed out a the Year, 


without Judement baia revived, ; 


ſet aſide, 101 
Af ter Elegit returned mobil, Ca. ſa. | 
may iſſue, 2 10. 

Court will award a new Execution 
Where the Party is hindred in exe- 


cCuting the irt. and an Attach- 


ment againſt thoſe whorefiſied; 102 
After Fi, fa. Court will order an Ele- 
git, | 102 
Execution ſet alide, omitting. mate- 
rial Words, 103 
Ege directed to Sheriff, who was in 
Poſſeſſion by Virtue of another 
Elegit, he muſt deliver a Moiety 
of that Molety which he had at 
the Time of dle Writ, 103 
80 much Goods as the Sheriff has by 
Fi. fa. before Super ſedeas came to 
Bim, ſhall. go towards Satisfaction 
of the Plaintiff, i” ns 
Ca. fa. ſued out, and the Sheriff's | 
Warrant was /o anſwer which was 
executed, but Court ordered new 
F 5 104 
It not appearing 7 Sheriff's Return | 


to an Exi, gent, whether there. way þ 


Dk Sermon when Proclamation 
Bos 18045 Return not good, 104 
Wri executed on the Return Day, | 


good, 105] Fi. fa. a Ca. fa. iſſued for the 
"Elegi amended; 106] MWholke, without mentigning . what 
Execution in a qui tam Action was | was received, which was held to 
To the whole pi tn que to the be erroneous, 163 
Plaintiff, and fer ale. 194. br. a0 Suiten! cn 
Wen! a Party in Ae = once | | 
at large, even at Plaintiffs Re- Evidence, Seo Wines, 
8 . queſt, he may have Audita guerela, vF 10. KT "1 H R 
| 1% 14 197 þ: of % Ja! 
| 0 Executions Md one 10 ann e D200. * 
181 4 0 M m 2 Elcape. 


11 
1 * FT V5 | | | £ 


On a Judgment in Sci. fac. Error 
does not he in Exchequer Chamber, 

| Page 107 
Tho a Divine, arreſted in his Sur- 
-plice and in the Church Yard, 
Court would not diſcharge him, 
108 


a Trick to get her in Execution, 

108 
H. fa. executed after Defendane $ 
| Death, tho' teſted, before, is good, 
| 


ys 404.7 109 


three Weeks from St. Michael, 
which was Eſſoign Day, and 20th 
of November, for Michaelmas Day 
happened on a Monday, and Term 
began Thurſday the 23d, ſet aſide, 
110 

Plaintiff may. ſue out two Executions, 
but can execute but one, 120 
e ler alide, the Tudgmepe 


ot reviyed by. Sci. fac. 126 
Leſſor. of Plaintiff died the iſt of 
Marcb, afterwards Writ of Poſſeſ- 
ſion was taken out, but teſted laſt 
Day of preceding Term, and 78 

to be regular, 
Ca. ſa. omitting a Term, 1 is not rt 
. 


SUR ainſt "Hl: and 
Bu ns Waite diſcharged, it being 


Fi. fa. returnable Mon next after 


FF p A {tie Oe IR 20 — — > 2 ©: ore 
oy > 7 ES” nao 3 ea _ 
— * 


being above a ' Year's Handing, 
n 


Part of the Money being levied by a 


The 1 of the 


* 12 N 15 
2 EI. 


K 141 411 « 


Eſcape. bee ee Sheriff. 


* Ca. Fa. directed to the Sheriff to 
* arreſt a Defendant, who was 
then in Cuſtody of the Mayor, 
&e. he grants a Warrant directed 
to the Mayor, afterwards they let 
him eſcape, Sheriff not anſwer- 


nc: 


ot Page 24 
Sheriff chargeable, for Eſcape, tho 
Proceſs erroneous, 23 


N What is good Evidence i in an Action 


8 | "mo ere uk yr agg w 110 


Habeas Copus and 
: Pzocedendo, 


Ay given for the Sheriff! to amend 
his Return to Hab. Corp. 11 
Priſoner brought by Had. Corp. to be 

diſcharged, he beg arreſted « on a 
| Sale Court refuled it, 25| 
Where Action required Bail, VIZ. 

if above 10l. if Defendant is 


moved by Hab. e he muſt 


en, i 


Imparlance See A-| 
mendment, „Mende 
996, c. n mY 337 


YEfore Pleading, e on r 
Deſendant is to have his Election 
to haye Colts, or take an linparl- 


ance; aliter ; when Amendment af 


ter Plea, 20 
Privilege allowed after Imparlance, 
uf. }; I | © 1 Kay. 


Principal Matters. 
May have oper of a a T ec f after Im- 


parlance, ' Page 114 
Imparlance Roll not to be amended 
by the Iſſue Roll, 115 
N. iſnomer not o de pleaded aer Im- 

parlance, 116, 117 
Can't plead in Abatement after Im- 

parlance, _ ©2143 £611 


After Im parlance, Defendant pleaded 
n and held ill, 117 
Where ALIGN: lies Hot, Imparlance 
granted, fl 8 
Det iuue de ee in Dower not 
pleadable after Imparlance, 11 9 
After Imparlance, a Defendant can't 
plead to the Juriſdiction, 155 


|Ourkewry may be: pleaded | after an 
55 grgrer Vs, ION OT, N07 


- Jnquiry. 


Ian directed to the Sheriff, Kc. 


quod inquirat, inſtead. of inquirant, 
* ordered to be amended, 14 


If f in Waſte, the Plaintiff has Judg- 
ment by nil dicit, this confeſſes the 
Waſte, and a Writ ſhall enquire 

of the Damages, and the Sheriff 
| need not go to the Place waſted, 
| and it is neceſſary only to go to 


0 


the Land where the Plaintiff reco- 


I vers upon Default at the grand 


Dir ©, 1206. 267 
In Treſpaſs upon an Inquiry, Plain- 
tiff need not prove Property, 129 
as Jurymen. only at the Execu- 


n 


tion of a Writ of Inquiry, and 


held to be Error, ieee 
The Entry of a Writ of Inquiry or- 
dered to be amended, 130 


Inquiry | returnable out of Term, 

amended by the Court, 131, 132 

Wiit of ny may be executed on 
the Return Day, but not * 
Vards, 131 


* 


The IN DER x of the Principal Matters. 


Inquiry executed: on 4 Sunday held 
ill, e 01, e 

After inquiry executed. and before 
Judgment entred, Plaintiff dies, 
Judgment ordered to be entred as 
of two or three Terms ago, with- 


out Continuances, 132 
Inquiry executed before 14 Jurors, 
held good, | 055.714 "BIS 


The Party ſhould ſtay + an Hour af. 


ter the Time mentioned for exe- | 


cuting Writ of Inquiry, 132 
After Inquiry, and before the Re- 
turn, Defendant dies, Plaintiff 
muſt then ſue out Sci. fac. to ſnew 
0 why the Damages aſſeſſed 

y the Jury ſhould not be ad- 


ian to the Plaintiff, 133 
Where a Terms. Notice of Inquiry 
| Is neceſſary, 8 | 156 


Inkants. 


Nfant brought Error, he need not 


enter into Recognizance, 84 
Juſtices at Nui Prius may align In- 
fant a new Guardian, 133 


If Infant brings Treſpaſs by Guar- 
dian, and is nonſuit, he pays no 
Cola: 2th: 4s 1699: $1787 5535 gt 

Action againſt three, one was an In- 
fant, and Judgment by Default; 
Demurrer, becauſe Judgment by 
Default is not to be given againſt 
an Infant, 4) $54 FF 134 

de 1 ſhould be admitted 

by 9 ſues by Attorney, ond not 
by Guardian, it is Error, 135, 


136,137 
Tudgwene ud becauſe Party 


I Execution appeared to be before 


ann whom udgment was: gi- 
ven was an Infant. 38 1 


* Infant appeared by Prochein Amy, Þ 
and not by e and Judg- 1 
ment xeveried, | Page 1; 13 8. | 1 


Irregularity. 
Zudament, Execution. 


NEclaration for more than the 
Sum mentioned in the Ac- 
etiam irregular, 53 
Caſe teſted out of Term, if taken | 1 0 
out and ſealed in Term, not irre- | i 
3 119 | 
Declaration of Hilary Term, and 
Judgment ſigned after the Term, 
afterwards, viz. the 10th of April, 
Defendant died, the Execution 
| bore Teſte the 23d of January, tho 


the 1 ſigned, yet regular, 
TY 
Charles Earl of Banbury gave a War 
rant to enter Judgment by that 
Name, but it was entred up in 
the Name of Knowles, and Court 
ſet it aſide, l 
If Plaintiff dies, no Aſſignment can 
be had of the Bail Bond, 120 
| Irregularity muſt be taken notice of 
the firſt Moment it happens, other- 5 
| wiſe too late e | 
If there is a Miſtate in Proceſs, and 
Defendant takes Declaration out 
of che Office, it is a Waiver of it, 
122 
Devlatiios filed of Meichaelmas 
Term, Notice in Hilary, Plaintiff 9 
ſigned Judgment for want of a x i| 
"Plea as of Hilary Term, which | 
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was ſet aſide, OL Ho 123, 124 i 
After delivery. of Iſſue, 24 Hours "i 
alloued for Payment, . 3 

| Proceed- 


a 


The IX E N of che Privcipal Matters. 


Proceedings ft. adde. 10 Attornky's 
Name being, put 40 them. Page 


AE N ; | rte 1126 
Declaration of laſt Day of ſecond 
Term after Return of the Writ, 


Notice not given till uſt before 
Eſſoign Day of the third Term, 
held 70 be regular? 8 


Proceſs directed to the Sheriff of | 


Fuße ary, : 142 127 
IF] laintiff's Attorney does not take 
= Ins out. of 


fign Judgment, 153| 
nu {et aſide as irregular, be- 
cauſe Warrant of.. Attorney Was 


#4 Cal 


entre into to the Wife dum ſola, 


and the Huſband ought to have 


applied to the Court for Leave to 
ſue out Execution, EG 


of Judgments, See 
rkegularttr. A 


Mig, of a 1 Namg ir in 
udgment, Error, 250 Amend. 

« 2 refuſed, . 2 4443S 
The Sum mentioned in a Judgment |. 


ordered to be amended, _ 17 


Judgment of 12 Years ſtanding re- 
fuſed. to be amended, 19 


Court youly, not give Leave to fl 
it up, 1 42 
Pt 8 original Debt 3 1. for which þ 
he obtained Judgment; Debt and 
Coſts amounted to above 101. for 


Which he held Defendant, to, Bail, 
but common Bail was, ordered, 


the Court being of Opinion, that þ " 


hen the original Debt is under 
4 2 


Judgments, Arrefs| 


Blank left in Judgment for the 1 ; 


nk 101. the Addition of Coſts is not 
i ſufficient to hold Deen to 


Bail. BIR NYT Page 28 
Auorney in entting ee muſt 
obſerve the Words ot the. ag of 
rant of Attorney, 
Judgment 
Plaintiff's Death, if it appears to 


i 


which he was living, 123 
Plaintiff, an Officer, by Writ of Pri. 


vilege, did not declare till with in 
the Office, 
aintiff need not accept Plea, but | | 


a Term after Writ was returnable, 
and ſigned Judgment four Days 


after, Which was een and ſet. 


aſide, - 123 
Jodeakur being figned for the Iſſue 
not being paid, and it appearing 
two Shillings was demanded more 
than was due, it was ſet aſide, 124 
Plaintiff had regularly obtained Judg- 
ment in Ejectment, it appearing 
that the Fenant had concealed the 
Matter from the Landlord, Judg- 
| ment was ſet aſide, 127 
Arreſt by three, lawful, 139 
A Juror, after being a 


! 


IE and was {worn, and tor 
this Cauſe an Rach 141, 
142 


Judgmens ſtaid, becauſe Sheriff's 
Name was not to the Diſtringas, 

| 41071 8484 144 

No Bail being RY for a Defend- 
ant, a Ground for: Notions in Ar- 
reſt of Judgment 443 
Omifion of vi '& mig held fatal, 

SITE HGH BE 

Gert refuſed to make a Rule for 
the Party to acknowledge Satis- 


Action om Judgment, 1 49 
The! Cauſe of Action commences in 
Term, yet, if Bill is not filed till 
ſuch Return in Perm hefore 


it is ſufficient, 149, 154 


H 


may be ſigned 4 


be entred up as of the Term in 


1 and ſerved in London, 


which the Cauſe: of Action was, 


* 


— 


T he I * D EX of the Principal Matters: 


bal Plaintiff dies «tha the Term be- i Declaration be not delivered the 


Lia tho' before Judgment entred, 
pet Judgment may be entred 150 
oute and Holidays no Days within | 


the Rule to move in Arreſt of | 


e 


Judg ment, rares | 154 | 
| Roll of Judgment being carried in 
and doequetted, but before filed, 


loſt, Court gave Leave to file a 


new One, * 


133 
Judgment "i Nonpayment of Iſfue- 
Money cannot be ſigned till De- 


mand made and Refuſal had, 1 34 
Ir was moved in Arreſt of Judgment | 
that after Verdict one of the Par- 


ties were dead, but Court refuſed | 


to ſtay the POT 216 


Notice Conntermand, | 
Sett⸗off. 


7 Hat Notice of Trial and In- 
quiry neceſlary, 1 55 


Where a Term's Notice of a Trial | 
is necefſary, the fame ſhoule be of 


an Inquiry, . . 156 


2 of Inquiry muſt be given to 
the Attorney, and not to the wt | 


| fendant, 1 157 
In Notice of Inquiry, the Sigh of the 
Houſe muſt be mem ned, and it 


| mut be ee reer. wo cer- 


ain pars. ir gol] my 


e | 


 Nonjuals, Anta 
2 Fatt BEE w 38 1 4 

19%) + cefufed:z0 Git akide; «.Non- | 
12 —— abtained:agauift a Plain- 
tiff, who was a common Inſormer, 
414 18 io un eo :1+(] 160 
Plainiff was ry and commenc- 
ed a new Action; and „ 

1 — Defendant ſhould be admit- 
„ud! to common Ball, 160 


8 * k © Wa, 
# | 4} o N. . 0 1. J; C/ | 


a8 eld, 


luaſt Day of the ſecond Term, De- 


fendant may ſign Nonproſs; and if 


he does net ſign a Nonproſs, he 
may at any Time afterwards ac- 
cept Declaration, Pag 160 
ron Perſons arteſted on one Writ, 
_ there can be but one 0 tf 5, 


e 
if A Plaintiff be EY and declares 


de novo before the End of the two 


Terms, the ſame Bail ate 2 
59 
Appeal of a | Womaji for the Dead 


ſues againſt ſeveral Defendants, 
Plaintiff was nonfuit, which was 


held to be a Nonſuit againſt all, 


A Pauper m been nonfuit, Fo 
having proceeded in a new Action, 
without paying Coſts, the Court 

e 2 N 166 


4 2 
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O Outlawry at the Suit of an 
Attorney an a Writ of Pri- 
vilege, - p 87 


If an Exigent be awarded againſt one, 


and after he is guint. exat7, and 
before the Return of the Exe ent 
be dies, yet the Outlawry Wel 


ſtand in Force, e 161 


Outlawries reverſed, the Return and 


Proclamations not properly made, 


"a, ft, | } 163, e 
ilgry. reverſed hy a Pardon, hic 
related to. the it df Menge, the 


Defemdant being 4 dau the 
23d of November, + 1862 
Outlawry reverſed, becauſe the Ori- 
TT 118 was agailt Lewellin with a 


. hngle l, al of! lier” Proceedin 
Rogen, 55 2 „ „e BYJ N 
Outlayry 


. 
- 7 . N * 
Den 22 ; - : 
V 2 r 


of her Huſband upon ſevrral I- 


Surly, 1 a in che 
rigent no Place mentioned *. the. 
/ Sheriff to have the Body, 163 
How. Entry is to be made when. 
Outlawry reverſed. 
The Return wo, the Proclamation 
. .ought to ſet forth the particular 
Days Proclamations made, 164 
Defendant pleads Outlawry in Plain- |: 
tiff, who replies nul tiel Record; 
Be the Truth was, at the Time of the | 
Plea. he was outlawed, but before 


the Day for bringing in the Re- 
cord reverſed, Court awarded a 


. reſpondeas oufter, 165 
Error affigned upon an aOutlawry was, 
that the Name of the Coroner | 

was not mentioned, 


Ui, for Utles 1 P, in the / 
©  Outlawry rar 3 


Defendant was out awed, and the 


Court were of Opinion, that in a 


Caſe requiring, ſpecial, he might Audiia 
not appear without putting in Bail, 
1 | | | | 166 


rer of be Reddidit 1 
againſt * Kant 


1 N plead. 5 "Lee" Im 
OR” /Amend- | 


Wes, e {by theme | 
1 of Clariſſa, and [our un Bp in in 


111A 


* ** 
3 
* 


16 % 


g 12 5 165 7 I 
Oodaarp reverſed, bart, alp 
bore Teſte after the, Beryro. of f Its 


or 


pleadings. and Time 
Condition, —— 


a 5. 


(1208 cinceter Ganz * ll 


0 Name, ths) W 
rwomer, and ſaid her Name was 
Clara ; ſed non allocatur, Page 10 
4 Month's Time to plead is a Lu- 
nar, not 4 Calendar Month, 126 
Nen en ſaFum cannot he pleaded to 
Stat of Uſury;1- 1! 7 to 641 
Swrdeys and Hobarys ar non Twridic, 
| 151 
17 Defendant pleads orb Aion 
. depending: in the ſame Court, 
Plaintiff may pray Oyer of the 
- Record, and, i retaſes;; ſignJudg- | 
ment, ie 
Defendane pleaded agent Iſſue, but 
forgot to deliver Notice of Sett-Off, 
Court gave leave to deliver again 
lame Picea with proper Notice, 
156 
If, a Perſon. 197 alc in Debt, 
and a Superſedeas delivered to the 
Sheriff before the Exigent, he may 
avoid it by Plea, 167 
Plea of Tender of Amends not good, 
where Treſpaſs voluntary, 168 
Querela doth: not lie after 


* + 


Jadgment upon à Thipg chat 


: right have been pleaded before, 
1 169 


133 ? [ It 


1 MN = To : a 1 ei. hs upon a] udgmett 1 ie - 
Oper. . 


and fac. : mne Mel 
5 f | In the Plea the Plaintiff's 3 was 


was pleaded, that Plaintiff by a 
Hi. fac. took divers Sheep of the 


to be a good Plea, 


169 
4 for Defendant's, but Court 
aid, Plea was good, and on! 
Mif rifion of the Clerks, | E * 
Defendant can't demand Oyer of the 
of. wes ; 
11870 
In Debt on Bond — is a 
- =» Pica in Bar, in Treſpaſs or 
bruu upon Contract it isa Pla in 
e e eee 72 27171 


— 1103. K es 


7 
2 


upon a Rocogni 


4 — 


died 


| « * * 7k * 
** 4 * 


& Plea by Feme without the Baron 
„ Page 172 
Non culp. in Aſumphit i is not a food | 


 ; 172| 


In a Plea of Tender of Amends, 


the Tender muſt appear to be 


immediately after Treſpaſs, and 
before Action, "29S 1 
It was pleaded, that ſuch a one was 
not Sheriff, and whether he is or 


not is to be tried by the Patent, 
not per Pais, _ 172 | 


0 
* 


If a Plea of Not guilty is pleaded in 
one Term, and not entred till the 
next, Defendant may plead de 


novo, | 7 


A Defendant pleaded the Statute 
againſt Sheriff for taking Bonds 
Colore QHicii, and held to be an 


Muable Plea,, 176 


In Rules to plead, Sunday i is reckon- 
ed one, unleſs it's the laſt, 176 


While Pleadings are on * they 


are amendable, | 176 | 
A fair Demurrer 1s an :Nuable Plea 
within the Meaning of a Judge's 


Action upon Eſcape upon Latitat 
before Declaration, Sheriff returns 
 Reſcous, which was held to be ill, 


181 


1 | Puſoners. 


tred on Record in two Terms, 


Defendant not charged i in xeon 


two Terms after Render, 1 is * 3 


._ , AJeavable,} | 40 

ic there's no Bill filed againſt a Vri- 

| ſoner, tho? a Declaration ſerved, 
he is to be difeffarged, 12 

— no Bih filed againſt a Priſoner, 
yet Court will order one to be fil- 


ty after Judgment, | 149 


Mere being no Committitur en- 


; e was diſcharged, 180 


4 


4 


ö 


a 


1 | 


IV DEX of the Principal Matters: 


E 


i two are in Execution cb a joint 


Debt, the Diſcharge of one by 


the Sheriff is not the Diſcharge of 


| Page 177 
Priſoner diſcharged out of Execution, 


the other, 


Part of the Debt being levied by 
Fi. fa. 


| 177 
Eſcape of the Huſband 18 the El- 


cape of the Wife, 178 
When the Wife is taken without 


her Huſband, and diſcharged on 


common Bail, a new Writ mult 
go againſt both, 50+ To 
A Plaintiff, inſtead of charging Pri- 


ſoner in Execution, brought an 


Action on the Judgment, Court 


diſcharged Defendant, 179 - 


If Priſoner is in Cuſtody with two 
AQtons, and is ſuperſedeable in 
one, Flaintiff may proceed againſt 


him 1n that in which he is ſuper- | 


ſedeable, 1 = 179 


of, Nules, &c. 


Efendant was (rant! with Copy 


of a Procels in an Action of 
Debt on Bond for 100. and it 
was held no Notice at the Bottom 
of the Proceſs was neceſſary, 157 


| 
If the Sheriff arreſts a Party without 


ſaying for what, it is good, 180 
All that are returned by the Sheriff 
to be Suitors at the Court Baron, 


ought to return a Writ of falſe 


Pzoceſs, Service there- | 


Order, 177 


and Fee when Judgment given, 


Judgment, Me, 182 


Ca. ſa. goes into Wales, „ 
Upon a Judgment, Sci. fac. went 
into proper County, and Teft. Ca. 
a. into another County, without 
Cap. into the proper — and 


it was Error, | 183 
N a e ep 


7 22 
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The IX DEX of the Principal Matters, 


On Service of Proceſs it's not ne- 5 


ceſſary to ſhew Original, Page 184 | 
You need not inſert in Proceſs in 
© what Right the Party ſues, 184 
The Name of Defendant muſt be 
inſerted at the Bottom of Procels, 
„ l 

Proceedings ſet aſide, becauſe Plain- | 
tiff's Name not in the Writ, 186 


Indorſement on Back of the Writ no | 


Part of the Writ, 186 
Service of Proceſs on Return Day 
good, | 186 


Pivilege. See Attoz- 


Practice, have Privilege, 
Writ of Privilege does not lie to the 


Commiſſioners of the Court of 


Conſcience, 37 


Privilege not pleadable to a qui tam 


Action, 
Barriſters have Privilege of laying 
Venue in Middleſex, 187, 188, 190 | 
Attorney may lay Venue where he 


will, 188, 189 
The Marſhall has Privilege of hav- 


ing Action of Eſcape tried in 
Middleſex, . 
The King may chuſe his County, 
„ 
Attorney committed for ſuing out 
Proceſs againſt a Peereſs, 189 
Privilege cannot take Place where 
e Perſon is Rant 190 


Prohibition, 


0 Prohibition to be rage 


\ Ttornies having diſcontinued | - 
34 


OR ny ETON and hy 


; + * 9593 0 
b : 18 k ; 
4 3 « 1 & 4 ” 7 k \ - . * 
| | | | a l 5 


F Writ of ſecond Deliverance va- 
ries from Declaration, it is abat- 
Wo EIT | Page 65 
Judgment i in Replevin reverſed, be- 
cauſe Jury aſteſſed Value of the 
Beaſts and Damages entirely, and 
did not ſever them, 191 
Tho? a Variance in Proceedings, yet 
in Replevin after Judgment it is 
very good. Fg 
A Writ of ſecond Deliverance is 
e to a Writ de en 
. 
If a Trial i is to be of ſeveral 3 
it ſhall be tried per Vicenetum of 
any of the Places, 1492 
A Cap. in Witbernam made returnable 
at a long Time to come, Court 
ordered Milberuan to be ſuperſed- 
” 70 „192 


Reſcous. 
Heriff returned Reſcous, but did 
) not ſay where, ſo adjudged ill, 


hs 24 
Kiiachment for Reſcue upon meſne 


Proceſs denied, 31 
Attachment for Reſcue denied upon 
Affidavit only, 1 
If Sheriff returns a Reſcous to his 
Bailiff, it is ill; he ſnould return 
"(hs TR to him, 15 206 0 


| Scire facias. See Pꝛo⸗ 


ceſs and Amendment. 


50 Fac... in Fenn bud 260 lie 
4 Days in ee rages: th 205 


In 


The In DE X of the Principal Matters. 


In Sci. fac. Plaintiff's Name pon for | 


- Defendant 8, e denied, 


Page 22 


& * a2 Bail muſt have ſeven 
a between 7. Ne and Return, 

4 

In Error on n dgl. fac. upon Judgment 
Principal can't aſſign Error againſt 
the Bail, 49 
Preſident of the College of Phy ſici- 
ans brought Debt and died; the 
ucceſſor, not his Executor, ſued 
out Sci. fac. 64 
Judgment in Cumberland, and Sci. 


fac. to the Sheriff of We ſtmorland, 


held ill, | 139 
Sci, fac. brought againſt Bail, who 
pleaded the Death of the Princi- 


al before Judgment given againſt 


him, Held ilk Plea, © . - 267 
Sci. fac. teft. 15 May, return. 29th, 
held ill, becauſe fifteen Days were 


made incluſive, , 184 


If a Party recovers in a Sci. fac. 


upon a Recognizance, Action of | 


Debt may be brought upon the 
ſame Recovery, 192 
To a Sci. fac. againſt Bail, they 
pleaded Payment according to 
the Recognizance, it was held to 
be no Plea, without alledging 
Payment upon Record, 194 
Judgment for 40 l.; 1000]. was 
received by Teſtator, Sci. fac. by 
Executor lies for the Reſidue, 194 
Aſter Judgment affirmed in Error, 
Defendant ſhall have Execution 
Without Sci. fac. 195 
I'S: a Sci. fac. Defendant pleaded, 
that Plaintiff had before brought 

a Sci. fac. againſt the Bail, and 
Ke all Actions, whether this 

a good Plea, 196 


Judgment was given in a Sci. fac. 


againſt the Bail, and one Writ of 


Error TROY by Defendant and 
the two Bail, held that there ought 
to be foveral Writs of Error, 


Page 198, 199 


Court will make a Rule to ſtay the 


Return of the Fi. fa, being filed 
on ſufficient Grounds, 199 


A Sci. fac. may be granted to the 


I 
Adininiſtrattit de bonis non 3 
have Sci. fac. 200 
Sci. fac. mult be left four Days in the 
Sheriff's Office, 80 
Fifteen Days between both Sci. fac. 
againſt Bail is ſufficient, 202 


Sci. fac. upon a Record, where Ac- 


dea, „497 


In a joint Action, and a Party i is Bail 


for one, it is ſufficient for Plain- 
tiff to alledge, that the Party, 
Principal for whom Defendant was 
Bail, had not Paid the Money, 
203 
Upon a Judgment above a Year's 
ſtanding, Elegit may iſſue without 
a Sci. fac. 204 
Two Sci. fac. taken out the ſame 
Teſte, but different Terms, held 
wrong, 204 
If Sci. fac. bears T e the Day Ca. a 
returnable, it is well enough, 204. 
Sci, fac. cannot be amended, but 
muſt be quaſhed, 205 


Soldier. 


does not do Duty, yet he muſt be 
diſcharged on common Bail, if 
arreſted, | | 


Juſtices of the K. B. in Ireland, 


tion is by Original, muſt alledge 
a Place where the Court is hol- 


F a Perſon is enliſted, tho' he 


455 
7 5s i MIL W OSheriſt, 


— 


Sheriff, Poundage, 
1 Ka Arrelt 


* 4 


Ax given to Serif to ae 
his Return to Hab. Corp. P. 11 
Chriſtian Name of Sheriff omitted in 


the Return of a Writ, Court re- 


fuſed to have it inlet 14 
Ca. ſa. directed to the Sheriff to ar- 


reſt Defendant in Cuſtody of the 
Mayor, &c. he grants a Warrant 


to them, they let him eſcape, She- 
riff not anſwerable, . 
Sheriff returned Reſcous, but did not 
ſay where Court held, Return ill, 
1 

Action of Wiſcape againſt two She- 
riffs, whether Death of one. abates, 

I 


Rule againſt” Sheriff for not. bring- 


ing in the Body, cannot be ob- | 


' rained till Bail perfected, 
Action brought 


42 
as. Adminiſtrator |. 


againſt a Man who eſcaped, the | 


Adminiſtrator brought Eſcape a- 
gainſt the Sheriff, but a Will was 
found, and the Adminiſtrator was 
appointed Executor, and it was 


held, that he might maintain the 


Action, 104 


If the Writ be faulty, yet Sheriff lia. | 


ble to Action for Eſcape, 
If Proceſs erroneous,” Sheriff may 


juſtify Arreſt, and is liable for an | 


_ Eſcape, | | 19 
Return of a Reſtous upon a Latitat, 
good, ; : I 93 | | 


Sheriff in the ſame Term a Return is 
made to a Vere, may diſavow it, 
206 


If a Sheriff 1 upon a Fi. ta; makes ſale 


and does not rctu:n the Writ yer 
the Sale is good, 


208 


11 


1—— 
. — 2 


The: I's * DER of the Privzipal Matters... 


| What Return- a "Sheri can 44% 
Imke. pa 209 
What Fees and Poundage he ought 
to take on Executions, 209 
A Sheriff may return to a Diſringas 
for a View, that none came to take 
the View, | 212 
Tho there be two Sheriffs, and Writ 
be in Saler, Number, yet it is 
ood, 213 

| If a She iff begins to make Sale be- 
fore a Super ſedeas delivered to un. 
. we 8 proceed. 4135 


Sheritk. 


Writ returned by one who was 

not Sheriff, was held ill, 219 

Sale by a Sheriff after he is out of 
Office, is void, AH 
Tho! the Return of a Writ be on 
a Dies non Jurid. he cannot juſ- 
_tify letting Priſoner 80 at large, 
3 

Array of a Panel quaſhed on Ac- 
count of Kindred in the Sheriff, 
211 

Sheriff TY four Days excluſive to 
bring | In the wag | 213 | 


F Superſedeas. | 
N Writ of Error in Parliament, 
if the Return be at two or three 
Terms SOS, it is no Error, 
203 

i a Sheriff tikes a Perf before he 
has Notice of a Super ſedeas to the 
en it is welb : 205 


+4 ; Py bs 4 
| | p 5 if D 


7 I A Super ſedeas. be 1 to the 
Sheriff to a Writ of Ny prius, [| 


The te DEX. of the Principal Matters. 


and a Trial is afterwards had, it is 
Errors. WW Dd (EIT 
Court ordered a Superſedeas to vacate 
a Latitat, it TY iſſued erro- 


. 215 


A Writ of Error is a aper feat, and 
no Ca. ſa. can iſſue even to charge 
"Bail, DIR; 
If Bail be not put in to a Writ of 
Error within four Days, it is no 
Super ſedeas, | 216 


Trial, Uerdict, &c. 


I Trial at Bar, Court will or- 
der Venire to be brought in, 


| 35 
| A5 new Trial Alter Trial at Bar, 81 
The Jury being treated, is Ground 

for a new Trial, 142 


If Plaintiff amends his Declaration 


without Rule, having diſcovered a 


Miſtake in the Declaration, and | 


gets a Verdict, Court will ſet i 


aide, 159 
If Plaintiff has a verdict for more 


than he declares, it may be ſet! 


_ ++ abide, 8 216 
Court bound to grant Trials at Bar, 
1975 


If the Record of N prius differs! 


-frum the Plea Roll, Verdict may 
be arreſted, 217 
If Defendant has a Releaſe between 
the Verdict and the Day in Banco, 


he muſt ** his Audita Querela, | 


217 


Uartance. | 


N: a Bond, ſexinginta for ſexaginta, 
goo] by Intendment, - 65, 222 


is quinquaginta uri in Declaration, 
Oyer being demanded, quinquage/- 

. famis in Bond, held no Variance, 
Page 66 

If Deckiarida- varies from the Ori- 


: ginal, Court will not, after Ver- 


dict, intend it to be the ſame Ori- 


| ginal declared on, 79". 


Tho' Variance in Proceedings, yet, 
after Judgment it is cured, . 191 
A Variance in the Name of a Juror 
in the Ven. fac. and in the Poſtea, 
cannot be amended, 218, 222 
Variance in the Original and Exigent 
is erronequs, ; 55 
If Jury are not kept together till 
they give their Verdict, it is a good 


Verdict, | 226 
Variance between the Record and 
the Writ, 219 


Outlawry reverſed, becauſe there was 
Variance in the Original and 
mean Proceſs, 21 

Judgment was reverſed, becauſe 
there was a Variance in the Writ 


and Declaration, 221, 219 
What Variance in Proceedings is 
fatal, | > "20, 23t- 
In a Bond, trigintate for triginta, 
good, 222 
Variance | between the Bill on the 
File and Declaration, 222 
Variance in Subſtance not aided by 
the Statute, f 22 


What Variance may be alledged for 


Error, and what in Arreſt of 
Judgment, | „ 


Where Names ſound the ſame, but 
are ſpelt different, 1t's no Vari- 
ance, iy: 

Variance between the Bill and De- 
claration, Ground for Motion in 
Arreſt of Judgment, and what Va- 


riance is material, 226, 227 
Variance between Original and De- 
claration, 18 Error, 28 225 


If 


* 5 — — 
. r 


The INDEX of the Principal Matters. 
* 


If Ven. i fie is Cam, 'and Diftringis 
Cham, it is no Variance, Page 226 


If a Perſon is called Gent. in ſome. 
Part of the Proceedings, and. 2% | 
uire in other Parts it is wag Va- 


rlance, „ e eee Wb. 226 
Variance between Writ and Dole. 
tion, what material, 226 


If Plaintiff in Writ of Error names 
the Defendant by a wrong Name, 


he may ſue out Execution, and It 
is no Superſedeas,, 227 
The Proceſs was to anſwer-Plaintiff | 
qui tam, and the Declaration was 
in his own Name, Court held Va- 


riance fatal, e 227 
| 17.3 | When a new Ven. fac. ſhould be 


Venue and Uenire fa- 


cias, Diſtringas, 


JEN. Fac amendable, 6, 11, 12, 


14, 233, 234 | 
Inſufficient. Return of a Ven. fac. 


aided by the Statute, aliter, no 


Return, 13, 16 


Ven. fac. was Jobn Wale, Diſtringas, 


Jobn Watts, Trial was ill, and 


Ven. fac, de novo 1 157 16 

76 

The Sheriff having made no Return 

to Ven. fac. a new one awarded, 

18 

Ven. fac. ene coram nobis, in- 
ſtead of coram Rege, amended, 


Jurala and Diſtringas not Amend ie 
after Verdict, 4 21 


Ven. fac. from 7. and not de Vici-|- 


. neto de J. held ill, and not amend- 
„ e 24 


Venire upon a T rial at Bar muſt be ] 


brought into Court, 5 35 


Where Lands lie in two Places, Ve- 


mire ought to be of both places, 
4 | „ 


Venire Was directed to the Sheriffs of 
London, thus : 44 ibi Þrecipimus,---- 
held good, Page 143 

aten was of Trover and Conver- 
ſtop, Fen. fac. was of a Plea of 


P 


Debt, 8 .at. 14 6 
Statute af Feofails aids infolficien 
r 148 
Venue not changeable in Acton of 
Covenants, 1189 
Venire teſted out of Term, held to 
de no err, 228 


Ven. fac. returned without the Name 
of the Sheriff indorſed on it, not 
aided by the Statute of Feofails, 


234, 229 


awarded. 215,239 
Jenire 3 by two Coroners, 
and Diſtringas by three, where 
there are four Coroners, aided 
after Verdict, 2230, 231 
7:00, fac. teſted two Days before Bill 
filed, held to be no Error, 231, 


11 44 
Variance of Named i in the Ven. fac, 
and Diftringas, 231 


What Faults in the Ven. fac. Statute 
of Jeoſail aids, 23, 233» 234, 


TH 235, 230, 240 
ven fac. was 24 Jurator. where it 
ſhould be 12 Farar. held to be no 


Error, 232 
If Ven. fac. is teſted on a Sunday, it's 
aided by the Statute, ”. 1232 


If Ven. fac. and Diſtringas are loit, 
it's aided by the Statute, 234 
| Whether there' ought to be a Blank 
left on the Roll tor the Return of 
the Ven. FN 235 
If Ven. fac. or Diſtringas be not te- 
turned by Sheriff, it is not aided 
by the Statute, 236 
If there is no Ven. fac. it is holpen 
by the Statute, otherwiſe, if it is a 
faulty one, 2236, 240 


What's 


0 


The INV E x of the Principal Matters, 


N What's a material Omiſſion in the | 
Ven. fac. Page 236 
When Ven. fac. is well awarded, 244, 


237, 252 | 
Judgment ſtaid, becauſe Award of 5 


Venire to try the Iſſue was made 
returnable ubicunque, Sc. but the 
Writ returnable coram nobis, 2 $7 
When Venire may be amended in 
"the Tee, 
Aſumpſit at Maidſtone in Com. Kent, | 
Ven. fac. was, de viſ. Vill. et Pa- 
roch. de Maidſtone, held to be an 
inſufficient Frial, 238 
If Ven. fac. is not good, if Diſtringas 
is right, it's ſufffcient, 


239 
Ven. fac. returnable out of Term 
amended, 239 


_ Variance in the Name between the 


Iſſue and Ven. fac. whether erro- | 


_ neous, "S460 
Variance between Ven. fac. and Di/- 
tringas, 241 
Ven. fac. omitting the Name of the 
Sheriff to whom directed, how re- 
medied, 242 
From what Place Venire ought to 
come, 242, 2435 244, 245; Es 


248, 249, 253, 254, 2 
Diſtringas amendable, 244 


If there is no Return to Hab. Corp. 
it is not aided by the Statute of 
M4 ; 250 


When Diſiringas de novo ſhall be a- 


warded, 250 


Venue may be changed! in an Action 
252, 255 


for an e 


238 


Diſtringe: bearing Date on a Sunday, 
Whether erroneous, Page 253 
In Action of Trover againſt by Af- 


ſignees of Bankrupt, Venue to be 
in Middleſex, 


In Action of Debt on Statute of 65 
ſury, Venue not to be altered, 
253, 255 
Variance in the Name of a Juryman, 
between Ven. fac. and Panel, 254 
Where Venue in an Action of Scan- 
dalum Magnatum ought to be laid, 
2855, 256 
Where Cauſe of Action ariſes in two 
Counties, Plaintiff ſhall have his 
Election, 55 


If Jurata and Diſtringas are wrong 
it's fatal, 25 55 


When Diſtringas with a Blank is not 
Vvitious, 256 


Court ordered Venue to be Sg 
from City of Cheſter to the County 
at large, | 256 


L 


| Witneſs, 


Hoſe declared againſt with a 

+ fimub cum cannot No Witneſſes, 
er if they are waived, 111 
An Action on the Statute may be 
brought againſt Baron and Feme, 
for the Feme's refuſing to give E- 


vidence on e. 182 
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Mitchell v. Pate, p. 1179. the lat four Lines—but was refaled, er Lord. Hardeo 
17 the Defendant bad been at large after the Superſedeas, he not 0115 12 had a Ner- 5 
per/edeas, for want of being eharged in Execution, but mY bor ne 5 not * 

1 Tt to Judgment, and have taken him in Execution. | 


1 ead, 


But was refuſed, For per Lord Hardw. : If the Defendant had been 1 at large after 
the Super/edeas, he not having had a Super/edeas, for want of being charged in Exe- 
cution, but only for Plaintiff's not proceeding to Judgment, FROGS might thou bare 


TS IO to WY and _ taken * in Execution. 
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Te TRHIRD EDITION bortected and 
improved, of 


HE ATTORNEY and 
AGENT's compleat Tables | 


of Tofts, in the Courts of King's- | 


Bench, Common-Pleas, and Exchequer | 
containing the exact Fees now allowed | 
from the Commencement of a Suit, to 
final Judgment and Execution, on Pro- 


ceedings by original Writ, Ejectment, 


Replevin, and common Actions, againſt 
privileged and private Perſons: Includ- 


ing. Tables of Fees on Proceedings by | 


Scire Facias, Demurrers, and on great 
Variety of ſpecial Pleading. To which 


are added, Correct Tables of Fees for 


Fines and Recoveries, in Town and 


_ Countr' T: By a Gentleman of Gray's- 
o which is added an Appen- | 
dix; containing Coſts of a Suit in 


Inn. 


Dower; Country Arreſts; a Trial b 
ſpecial Jury with a View ; Coſts of Mo- | 


tions for the ſame, being very ſpecial : 


in Replevin for variety of ſ pecial Plead- 


ing, from the Diſtreſs made on his 
Goods to the End of the Suit, and à 
late Determination by the Judges on a 
| Replevin Caſe, in Point of Practice; 
Superſedeas to diſcharge Priſoners ; and 
many other Articles of equal Utility. 
Price 2s. The Appendix may be had 
Nr Price 6d. | 


2. COSTS in "hb High halt of 
CHANCERY; ſhewing at one View 
the Diſburſements: out of Pocket, and 
the Charges of the Agent and Solicitor. - 
Alfo ſetting forth what is allowed or 
diſallowed by the Maſter on che Taxa- 
tion of a Suit, either for Plaintiff or 
Defendant. Interſperſed with ſome Bills 
of Coſts on Interlocutory and other Mat- 
ters; alſo Coſts relating to the appoint- 
ing a Guardian to conſent to Marriage, 


admitting Solicitors, &c. &c. To which 


is added a Bill of Coſts, as taxed in the 
Exchequer of Pleas. By a Solicitor of 


and rare; acknowledging Satisfaction | the ſaid Courts, Price 18. 6d. 


on Judgments ; ; the Coſts of a Plaintiff | 
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